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The New Open Meeting Law 
by Kathleen Connolly, Esq.

What’s New About the New Open Meeting Law?

Conservation Commissions are among the many municipal boards
affected by the revisions to the Open Meeting Law, which took effect on
July 1, 2010.  Chapter 28 of the Acts of 2009, commonly referred to as the
Ethics Reform Law, was signed into law on July 1, 2009, to promote
transparency in the deliberations on which public policy and other decisions
affecting the public are based at all levels of government.  Some of the
provisions relating to changes in the lobbying laws and to the state Conflict
of Interest Law (Massachusetts General Laws Chapter 268A) have come
into effect at different times since that date.  The new Open Meeting Law,
previously found at M.G.L. Chapter 39, §§23A-23C, is the most recent part
to take effect and will now be found at Chapter 30A, §§18-25.  Relevant
“emergency” regulations1 have been promulgated by the Attorney General’s
Office, and they can be found at 940 CMR 29.00, et seq. A public comment
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(MACC Welcomes New Executive Director.....continued on page 2)

MACC Welcomes
New Executive Director

by Patrick Garner

With great pleasure I announce that Linda Orel will be
MACC's new Executive Director. An attorney who
previously worked in the Boston area with The Nature
Conservancy (TNC), Linda is presently with the Turner
Foundation in Atlanta. She will start with us in early
September, and be our guest of honor at the September
Board meeting on Monday, September 13th. 

Linda brings tremendous experience in the Massachusetts environmental
field to MACC. She has worked as a staff attorney at the State House, and
was in private practice with a major law firm in Boston before starting with
TNC. While honing her advocacy skills in these various positions, she
worked as an instructor at the Science Museum for over 20 years. 
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The MACC Newsletter
Which Delivery Method is Your Choice?

The MACC N e w s l e t t e r, currently distributed to almost 3,000
people every other month, has been printed on paper and delivered by
the United States Postal Service for about 40 years.  Last year MACC
decided to offer people the option of receiving the Newsletter
electronicaly instead of in hard copy as a way to reduce costs and also
to reduce paper waste.

Over the past year, we have asked members for their preference.
Do you want to receive the newsletter in hard copy through the postal
service or electronically via email?  We have heard from many of our
newsletter recipients, however the majority of people have not made
a choice.  

As of January 1, 2011 we will be sending the Newsletter via e-mail
only, unless we hear that you still want to receive the hard copy
version. Please let us know either by calling Lindsay at 617.489.3930
or emailing me at lindsay.martucci@maccweb.org.  We look forward
to hearing from you.

Please add staff@maccweb.org to your address book to avoid the
emailed newsletter from being blocked.

(Continued from page 1, MACC Welcomes New Executive Director)

With equal pleasure I note that Michèle Girard, who has been Acting
Executive Director during the transition, will assume an enhanced
position with MACC. In addition to continuing in her role as
Education Coordinator, she will work in a co-executive position with
Linda to ensure that MACC operates at high efficiency and remains
focused on its mission.

MACC is excited, and I know that Linda is looking forward to
meeting you.

Patrick Garner is MACC’s President and principal of the Patrick C.
Garner Co., Inc.



3MACC Newsletter         July/August 2010

(SJCUpholds DEP Stream-Crossings....continued on page 13)

In its July 6, 2010 Hoosac Wind decision, the
Massachusetts Supreme Judicial Court upheld MassDEP's
approach to permitting open-bottom culverts for stream
crossings. This newer, preferred technique is treated as a
Buffer Zone project rather than a project on bank over
which this culvert type arches or spans. 

This high-level, fully litigated administrative law case
was before the SJC on appeal about an important land-
based wind power project with 20 turbines to generate 30
megawatts on two Berkshire ridges in the northwestern
Massachusetts Towns of Florida and Monroe, which
approved and supported the project. Hoosac Wind filed in
2003 for this inland project (not to be confused with Cape
Wind). It took this long for the state Wetlands Protection
Act permit to be litigated through MassDEPand the trial
and appeal courts. 

The SJC decision breaks no new ground, but applies
straightforward principles of administrative law and
procedures about adjudicatory hearings and the Act. The

SJC Upholds DEP Stream-Crossings
For Hoosac Wind Farm

by Gregor McGregor, Esq.

r o a d s t o b e
constructed up to the
turbine locations meet
t h e M a s s D E P
standards by adopting
open-bottom stream-
crossing culverts to
avoid altering the
banks of ten of twelve
streams (the other two crossings also meet MassDEP’s
performance standards). 

The SJC concluded, as had the Superior Court and
MassDEPafter a multiday administrative hearing, that the
citizen opponents failed to meet their burden of proof to
show the agency decision was arbitrary and capricious or
unsupported by substantial evidence. 

In so doing, the SJC reaffirmed that the Act does not
itself prohibit work in wetlands, but instead regulates it by



4 MACC Newsletter         July/August 2010

MACC is seeking nominations for our Board of
Directors. This is YOUR chance to help guide a 3,000-
member organization with a major role in protecting
wetlands, open space and biological diversity through
education and advocacy. Although MACC's bylaws
require that most board members be current or former
Conservation Commissioners, seats are avail able to
Conservation Administrators and those with other relevant
backgrounds. MACC needs directors who care about
environmental protection and the conservation of natural
resources - and who are willing to dedicate significant
time to help MACC meet our goals.

Interested candidates should submit a letter of interest,
a resume, and two letters of recommendation from
Conservation Commissions, other town boards or
o fficials, employers, or other members of the
environmental community. Selected individuals may
serve one or more terms of up to three years beginning in
March 2011. 

The letter should describe the candidate's interest in
serving MACC and Conservation Commissions,
commitment to the conservation of wetlands and other

Would You Like to Serve on the MACC Board?

n a t u r a lr e s o u r c e s ,
e x p e r i e n c ew i t h
C o n s e r v a t i o n
C o m m i s s i o n sa n d
t h e i r w o r k , t i m e
avail abili ty (average
number of hours per
month) and specific
skills or experience that may be helpful to MACC. 

Participation in Monday evening board meetings (about
four times a year), active involvement in one or more
working committees (e.g. education program planning;
legislative, regulatory, policy and legal issues analysis and
advocacy; fundraising), and participation in the Annual
Environmental Conference are required.

Applications should be addressed to Lindsay Martucci.
E-mailed applications are strongly preferred and should be
sent to lindsay.martucci@maccweb.org.  Alternatively,
letters and supporting materials may be mailed to MACC,
10 Juniper Road, Belmont, MA 02478 or faxed
(617.489.3935). The application deadline is September 30,
2010.
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(Continued from page 1, The New Open Meeting Law)

(The New Open Meeting Law, continued on page 10)

period has been announced for the promulgation of new
regulations by the AG’s office, which regulations will take
effect on October 1, 2010. This article provides a summary
of the major changes to the Open Meeting Law that will
affect municipal boards and the ways in which they must
conduct their meetings. 

What is Subject to the Open Meeting Law?

With certain exceptions, all meetings of a public body
(previously referenced in the statute as a “governmental
body”) must be open to the public.  A meeting is generally
defined as “a deliberation by a public body with respect to
any matter within the body’s jurisdiction.” To constitute a
deliberation, a communication, oral or written, through any
medium, including electronic mail, between or among
members of a public body must involve a quorum2 of the
public body and must be related to any public business
within the public body’s jurisdiction. Thus, acts like
distributing a meeting agenda, scheduling,  procedural
information, or reports or documents that may be discussed
at the meeting would not constitute deliberation, provided
that the material does not express the opinion of a member
of the public body.  Board members should be aware that e-
mail exchanges between or among a quorum of members of
a publi c body discussing matters within the board’s
jurisdiction may constitute deliberation (and therefore a
“meeting”) even where the sender of the email does not ask
for a response from the recipients.  The specific mention of
electronic mail as a form of deliberation is a significant
revision to the Open Meeting Law. Although other
electronic forms of communication are not expressly listed
in the new law, it is logical to assume that other types of
electronic communication, such as blogs and various social
networking sites, would constitute deliberations assuming
they involve a quorum of a public body.

Merely having a quorum of a board together at a location
does not in itself constitute a “meeting” under the open
Meeting Law if the gathering is not intended to conduct
business or deliberate. For example, a social event,
attending a conference or training event, or a site inspection
or a project or program, provided there is no deliberation,
are not subject to the law. Also exempt from the law are
town meetings (see G.L. c. 39, §9).  Finally, and most
significantly for Conservation Commissions, meetings of
quasi-judicial boards or commissions held solely to make
decisions in an adjudicatory proceeding are not governed
by the Open Meeting Law. Yes, You read that correctly!

Commissions are not governed by the Open Meeting
Law in deliberating on applications for notices of intent and
other permit applications brought before them.  This last

exception is a significant
change from the previous
l a w3. P r e v i o u s l y, a
commission or board could
not enter into executive
session to make a decision
f o l l o w i n g t h e p u b l i c
hearing on the application. Under the new law, however,
hearings on applications constitute a type of meeting that is
not even governed by the Open Meeting Law, as a hearing
by a quasi-judicial body does not constitute a “meeting” for

1These are designated emergency regulations because they are issued on
relatively short notice and without the public review and scrutiny
normally afforded to new regulations for the reason that the AG lacked
jurisdiction to submit them for comment until it took over responsibility
for administration and enforcement of the law upon its effective date.

2For a discussion of quorum and quantum of vote for Conservation
Commissions, see the March/April 2010 issue of the MACCNewsletter.

3Although there are not yet definitions for “ quasi-judicial”  or
“adjudicatory proceeding” in the regulations or in the AG’s guidelines, it
is commonly accepted that Conservation Commissions constitute
“quasi-judicial” bodies when they hold public hearings to make
determinations affecting an individual’s rights or privileges - for
example, hearings on applications for licenses or permits.  As the
Appeals Court found in the case that led to the “Mul lin Rule”
amendment to G.L. c 39, §23D in 2006, an adjudicatory hearing is one
involving “particular persons, their business or property, and their
relation to a particulatr transaction [rather than a question
involving]....governmental policy.”  Mullin v. Planning Board of
Brewster, 17 Mass.App. Ct. 139, at 142-143 (1983).
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MACC 2010
Fall Confer ence

(Registration form on Page 8 or go online www.maccweb.org)

Saturday, October 23
MassBay Community College

Wellesley Hills
Check-in 8:00 a.m.

Program 8:30 a.m.-4:00 p.m.

Saturday, November 6
Clarion Hotel
Northampton

Check-in 8:00 a.m.
Program 8:30 a.m.-4:00 p.m.

Hot Topics!  News You Can Use
MACC is changing gears this autumn – delivering news you can use on vital issues such as how to
finance your current conser vation programs, taking a new look at ways to protect and properly
condition work in floodplains, tools and tips for improving working relationships with utilities, and
inviting commissioners to step out of the wetlands and become environmental leaders in your
community .  The day will include a look at case studies illustrating how Commissioners can deliver
renewed vitality to their environmental protection mission.  This conference will provide
Conservation Commissioners and Administrators, environmental consultants, attorneys, engineers,
and others the tools and confidence or self-assurance they need to initiate and implement town-
wide environmental changes that will continue to protect natural resources into the future.

Topics to be covered include:

The Care and Feeding of Conservation Commissions in Dif ficult Financial Times
• Fees and Funds for your Conservation Programs 

• What the Community Preservation Act can do for your town

Floods, Flooding & Floodplains: Fools and Fixes
• Reviewing projects in the floodplain

• Coastal Floodplains–LSCSF–protecting people and property

• Strengthening floodplain protection through local bylaws

• The new FEMA maps and your town's responsibilities 

Working with Utilities: Your Hands are Tied … Or Are They?
• Digging into the Utility Maintenance Exemption

Stepping out of the Wetland: Conservation Commissioners as 
Environmental Leaders in Their Communities

• EEA–Department of Energy Resources and its Green Communities Program

• Case Studies on Local Initiatives: “Leading by Example”

Morning refreshments and lunch included.
MACC Members $90, Non-members $120
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MACC Fall Training Schedule

Fundamentals for Conser vation Commissioners
(Registration form on Page 8 or go online www.maccweb.org)

Date Mor ning After noon Location

Friday, September 17 Unit 5 Unit 6 Ludlow Town Hall
Friday, October 1 Unit 2 Unit 4 Ludlow Town Hall
Saturday, October 23 Unit 1 Unit 3 MassBay Community College, Wellesley
Saturday, November 6 Unit 1 Unit 3 Clarion Hotel, Northampton
Friday, December 3 Unit 7 Unit 8 Ludlow Town Hall

Morning refreshments will be offered at all sessions.
For October 23rd and November 6th sessions only, lunch will be provided in conjunction with Fall Conference.

8:30 - 9:00 a.m. Check-in
9:00 - 11:30 a.m. Morning Unit

11:30 a.m. - 12:30 p.m. Lunch Break/
Afternoon Unit Check-in

12:30 - 3:00 p.m.* Afternoon Unit
*4:00 p.m. for Unit 4

Fundamentals Unit Topics

Unit 1 - Overview of Conservation Commissions: Relationships, Responsibilities, Funds and Fees
Unit 2 - Getting Home Before Midnight: How to Run an Effective Meeting
Unit 3 - The Wetlands Protection Act:  Fundamentals, Process and Procedures
Unit 4 - Plan Review and Site Visit Procedures (includes field session)
Unit 5 - Wetland Types: Their Functions and Values
Unit 6 - Writing Effective Orders of Conditions
Unit 7 - Open Space Planning and Protection Techniques
Unit 8 - Managing Conservation Land: Inventories, Goals and Conflicts

MACC Members* $45 per unit •  Non-members $60 per unit
*Member fee applies to Conservation Commissioners, the principal Commission staff person, and

other individual and corporate members of MACC.
To join MACC, visit https://www.maccweb.org/support_membership.html

General Fundamentals Agenda

Anyone is welcome to participate in the Training Program.  Units can be taken in any order.
Times may vary slightly.  Confirmation with exact time and directions will be sent via email.

Please dress appropriately for the field session (Unit 4).
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Soil Science - Field Skills Workshop 
and

Hydr ic Soils Workshop ~ Field Ident ification,
Documentation and Delineation

Soil Science - Field Skills Workshop

T h u r s d a y, October 7  
(Check-in: 8:30 a.m.) Class: 9:00 a.m.-4:00 p.m.
G reat Meadows National Wildlife Refuge, Sudbury

MACC Members $90 • Non-members $110

C o m b i n a t i o n : l e c t u re , s l i d e s , o v e rhead transpare n c i e s ,
hands-on exercises, field exercise. To p i c s : Soils of
Massachusetts; Geological Past and its Influence on Our
Soils; Soil Texture - Percent Sand, Silt, and Clay; Soil Color;
Describing a Soil Profile; Estimating Depth to Seasonal
High Water Table. The afternoon field trip – work in small
groups and describe different soil test pits in the field
which will cover a broad range of soil features.  Instructor
will provide the field equipment needed for this exercise.
Bring a bag lunch.  (limit 25)  (2.0 Advanced Credits)

Hydric Soils Workshop 
Field Identification,

Documentation and Delineation

T h u r s d a y, October 14 
(Check-in: 8:30 a.m.) Class: 9:00 a.m.-4:00 p.m.

Garden in the Woods, Framingham

MACC Members $90 • Non-members $110

C o m b i n a t i o n : l e c t u re , s l i d e s , o v e rhead transpare n c i e s ,
hands-on exercises, and field exercise. Topics: Upland
Soils vs. Wetland Soils and Soil Features Associated with
Wetlands.  Several sites will be visited that have varied
wetland and soil conditions.  Participants will work in
small groups and delineate the hydric soil boundary using
the State DEP Methodology.  Field equipment will be
provided. Bring a bag lunch.  (limit 25)  (2.0 Advanced
Credits)

Peter Fletcher's and Gillian Davies' soils workshops are consider ed perennial favorites by attendees and work very
well as a set. The Soil Science-Field Skills W orkshop is designed for Conser vation Commissioners and others seeking
a rigor ous, one-day intr oduction to or review of soil science.  The Hydric Soils Workshop builds upon the material
covered in the Field Skills W orkshop.   MACC encourages those new to soil science to attend the Field Skills W orkshop
prior to attending the Hydric Soils Workshop to maximize their educational experience.
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MACC Fall 2010 Registration Form
(or register online at www.maccweb.org/edu_workshops.html)

Name ____________________________________ E-mail ____________________________________

Commission/Organization _______________________________________________________________
Address __________________________ City____________________ State__________ Zip _________
Phone (w) _______________________________         (h) ____________________________ 

Please include your payment and mail to: MACC, 10 Juniper Road, Belmont, MA 02478.  Membership fee applies to
MACC members, Conservation Commissioners, and staff when members dues are paid.  Cancellation must be received in
writing (mail, fax, email) at least 2 business days prior to session.  No refund or credit for less than 2 days notice.  A $10
processing fee will be charged for cancellation.  Call 617.489.3930 if you have questions.  To receive program credit, you
must attend entire workshop. Fax: 617.489.3935 •  Email: staff@maccweb.org

Fundamentals for Conservation Commissioners
(MACC Members $45 per unit, Non-members $60 per unit)

Friday, September 17 • Ludlow Town Hall
Morning: Unit 5 ______ c0427 Afternoon: Unit 6 ______ c0428 $ ________
Friday, October 1 • Ludlow Town Hall
Morning:  Unit 2 ______   c0425 Afternoon: Unit 4 ______ c0426 $ ________
Saturday, October 23 • MassBay Community College, Wellesley Hills *
Morning:  Unit 1 ______   c0429 Afternoon: Unit 3 ______ c0430 $ ________
Saturday, November 6 • Clarion Hotel & Conference Center, Northampton *
Morning:  Unit 1 ______   c0431 Afternoon: Unit 3 ______ c0432 $ ________
Friday, December 3 • Ludlow Town Hall
Morning:  Unit 7 ______   c0433 Afternoon: Unit 8 ______ c0434 $ ________

Workshops
Soil Science - Field Skills Workshop
(MACC Members $90, Non-members $110)
Thursday, October 7 • Great Meadows National Wildlife Refuge, Sudbury  c0435 $ ________
Hydric Soils Workshop-Field Identification, Documentation & Delineation
(MACC Members $90, Non-members $110)
Thursday • October 14 • Garden in the Woods, Framingham  c0436 $ ________

Fall Conference - Hot Topics!  News You Can Use *
(MACC Members $90, Non-members $120) 
Saturday, October 23 • MassBay Community College, Wellesley Hills  c0437 $ ________
Saturday, November 6 • Clarion Hotel & Conference Center, Northampton  c0438 $ ________

TOTAL $ ________

*Please select one lunchbox sandwich choice for Fundamentals (only those taking both Morning and Afternoon Units)
or Fall Conference on October 23 and November 6 ONLY.

Oct. 23      Turkey Breast      Roast Beef     Chicken Salad         Veggie Wrap  
N o v. 6         Turkey Breast and Cheddar   Roast Beef and Provolone   Ham and Swiss    Grilled Portabello Cap and Swiss

Method of Payment:

Check enclosed (payable to MACC ) 
Bill my credit card:        Visa        MasterCard          American Express          Discover
Card Number: ____________________________ Exp. Date ________________ Security Code _______
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(Continued from page 5, The New Open Meeting Law)

purposes of posting notice, taking minutes, etc.
Commissions will be left wondering whether they can – or
should – go into executive session to discuss the
application following the hearing, or to vote on it. Because
the law doesn’t govern hearings, a commission could,
presumably, meet in private to discuss an application, but
whether that is a wise idea is a diff erent question.
Applicants would likely complain that such a closed-door
session, were it to occur, was an infringement of some
right.  What, therefore, should commissions do under the
new law?  W e recommend proceeding with caution,
holding hearings in compliance with the Open Meeting
Law as before, and awaiting further guidance from the
AG. The AG’s office has confirmed with us that this is the
approach they are advising, as well.  Currently neither the
Attorney General’s emergency regulations nor its Guidance
provide any direction as to how the AG will handle
potential complaints about hearings that are not conducted
pursuant to the Open Meeting Law as they have been in the
past, so commissions for now should simply monitor the
AG’s website for Advisory Opinions on this issue and
watch for the regulations that will be promulgated in
October.  If a municipality has a particular policy about its
conduct of hearings that it wants addressed before there is
a complaint, its officials may wish to participate in the
public comment period on the regulations to seek more

guidance from the AG on this exception. 

What is not likely to change about interpretation of the
new law is the goal and intent of transparency in the
governmental process and the way that courts handle
general challenges to that goal.  Commissions and other
boards should remain mindful that they can continue to be
held responsible for attempting to evade that purpose, and
should continue to take care to avoid inadvertently evading
the application or purpose of the law.  In a 2008 case, the
Appeals Court found that the Boston City Council violated
the Open Meeting Law when it held meetings, closed to the
public, at which a “rotating quorum” considered matters of
public policy, while a guard at the door to the closed room
kept a head count to ensure a minority of members were
present at any one time, although the members changed in
a rotation. (McCrea v. Flaherty, 71 Mass. App. Ct. 637).
The Court found that even a subsequent meeting at which
the subject of the private meeting was discussed did not
operate to cure the violation.  Thus, in some situations,
communications between two members of a board, taken
together with other communications, could constitute a
deliberation.

Notice and Posting Requirements

A minimum of 48 hours’ notice of a meeting is still
required, but under the new Open Meeting Law, Saturdays,
Sundays and holidays cannot be counted. Thus, for
example, notice of a Tuesday night meeting must be posted
before the preceding Friday night.  

A significant change to the notice requirement is that the
Chair now must list in the notice of a meeting all matters
that the chair “reasonably anticipates will be discussed at
the meeting,” similar to an agenda.  Although there has
been much concern about whether this precludes
discussion of matters not listed on the notice at the meeting,
that is not prohibited under the revised law.  Some have
interpreted the new law as allowing other Board members
beside the chair, or members of the public to raise matters
that were not listed on the notice by the chair. Others
interpret the language of the revised law as allowing the
chair, as well, to raise new matters at the meeting if they
were not matters he or she could reasonably anticipate
would be discussed.  Under either scenario, it is permissible
for the board to consider certain items that are not on the
agenda.  To provide notice that items not specifically listed
on the notice, or agenda, may be discussed, boards may
wish to add to their posted notices a section for “New
Business.” 

As for physical posting of the notice, under the old law
notices were typically placed on a bull etin board
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(The New Open Meeting Law, continued on page 12)

maintained by the city or town clerk in a municipal
building such as city or town hall.  The bulletin board
method is still acceptable, as is a loose-leaf binder, or on
any electronic display (e.g. television, computer monitor,
or electronic screen), provided that under the new law
notices are posted in a manner “conspicuously visible to
the public at all hours in or on the municipal building in
which the clerk’s office is located.”  This generally means
that the notice must be visible to the public even at times
when the municipal building is closed, which has been
interpreted to mean on an enclosed bulletin board,
computer monitor, television screen, etc., outside of the
building in which the city or town clerk’s office is located.
For those municipalities that do not have one of these
forms of posting outside of the city or town hall, the AG
has a list of alternate, acceptable means of posting, which
include (1) posting notice on the municipal website OR
cable television OR a newspaper of general circulation
AND in an alternate municipal building where the notice
is accessible at all hours (e.g. police or fire department);
(2)  posting notice on a computer monitor or electronic or
physical bulletin board in a door, window, or near an
entrance of the building in which the city or town clerk’s
office is located such that it can be seen from outside at all
times; or (3) via an audio recording of meeting notices
available to the public by telephone at all hours. 

Conduct of Meetings

Under the new law, the meeting chair is required to
announce at the start of the meeting whether anyone is
making a video or audio recording or transmission of the
meeting.  Similarly, anyone desiring to make such a
recording or transmission must notify the chair. The
requirement of the old law that the recording or
transmission not interfere with the conduct of the meeting
still applies.  The purpose of this provision is to reconcile
the concerns of the Anti-Wire Tap law (G.L. c. 272, §99)
with the public’s right to information allowed by the open
meeting law.

There is interplay between the new provisions of the
Open Meeting Law and those of the Public Records Law,
G.L. c. 66, §5A.  During a meeting, minutes must be taken
that contain more detailed information than was previously
required.  In addition to the “date, place, time and matters
discussed,” minutes now must include summaries of
matters discussed, list of all documents used during the
meeting, all decisions made and all votes taken.  Minutes
still do not have to be a verbatim account of everything
that was discussed, like a transcript, but they must reflect
at least a summary. As for votes, the Public Records Law
requires that meeting minutes record exactly each vote that
was taken.  Under the new law, every document “used”

during the meeting, including reports, plans, photographs,
studies, memoranda, recordings, etc., must become part of
the official record.  (It has always been a good practice for
Conservation Commissions hearing applications to
maintain all documents submitted as part of the record for
any eventual court appeal).  But now, all other meetings,
including, for example, information sessions, meetings
with landowners regarding land conveyances or
conservation restrictions, and meetings with other boards,
must also be conducted such that all documents are listed
in the minutes and maintained as part of the record.  

Documents used at an open session are subject to public
scrutiny (i.e. are not exempt under the public records law),
except for materials used in deli berations about
employment or appointment and materials used in a
performance evaluation, provided they were not created by
members of the public body for purposes of the evaluation.
Documents used in an executive session can be withheld if
exempt from disclosure under the public records law, but
only for so long as the release would defeat the purpose of
the executive session.  Once that purpose has been served,
the documents must be released for public viewing, unless
they remain exempt from disclosure as a public records law
exemption or they are protected by attorney-client
privilege.  Finally, with respect to minutes, chairs will now
be required to periodically  review executive session
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(Continued from page 11, The New Open Meeting Law)

minutes and determine if they should be released, or if
purpose for executive session is still ongoing to keep
minutes confidential. 

Executive Sessions

There are ten reasons to go into Executive Session,
which do not diff er substantially  from the previous
reasons. The new law merges two of the previous
exemptions regarding discussions of individuals into one
exemption,  and it separates another exemption into two
(discussions about litigation and collective bargaining).  A
new right has been added for individuals under discussion
under the first exemption:  the person who is the subject of
such an executive session meeting now has the right to the
creation of an independent record of the executive session
by audio-recording or transcription at the individual’s
expense.  

There has been a change in the form of the motion to go
into executive session.  As in the old law, before going into
an executive session, the chair of the public body must first
convene the meeting in an open session, but then he or she
must state the reason for the executive session with more
specificity than previously. The new law requires that the
chair cite “all subjects that may be revealed without

compromising the purpose for which the
executive session was called,” so, for
example, if  the board enters into
executive session for the purpose of
discussing litigation strategy, the board
must name the litigation or give some
details about it, as long as doing so
w o u l d n ’t compromise the purpose of
entering into the executive session.  The
new law also requires that  the chair expressly state that
conducting the business in open session will have a
detrimental effect on the public body’s strategic or
negotiating position.  The other procedural steps remain
the same.  A chair entering into executive session must also
still state whether the body will reconvene in open session
at the end of the executive session; and take a roll call vote
of the body to enter executive session.  While in executive
session, the public body must keep accurate records and
must take a roll call vote of all votes taken and may only
discuss matters for which the executive session was called.

It is important to follow the proper procedures and cite
the correct purpose for the session when entering into
executive session to avoid enforcement action by the AG
leading to monetary penalties and voiding of the action
taken.  

Remote participation

In the past, most District Attorneys interpreted the Open
Meeting Law as prohibiting participation by a board
member by electronic means, such as teleconferencing,
videoconferencing, or by speaker phone. The new law
provides for remote participation, but only if the AG has
issued a regulation or a “letter ruling” setting forth the
permitted procedure. The AG’s Office is now soliciting
public comment on whether to exercise the authority
afforded it by the new law to permit remote participation.
The law provides that all members and the public must be
able to hear each other and that there must be a quorum of
the body physically present in the room.  Furthermore, it
prohibits the chair from participating remotely. In the
instance of the chair not being present, boards should
simply ensure that meetings are run by the vice-chair or
other person designated as temporary chair who is in
attendance in the meeting room. For the time being,
therefore,  remote participation should not be used until
specifically authorized by the AG.  

Attorney General’s Role and Enforcement

Enforcement authority for violations of the Open
Meeting Law will be transferred from the Massachusetts
District Attorneys offices to the Attorney General’s (AG)
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(Continued from page 3, SJCUpholds DEP Stream-Crossings....)

EVERGREEN APPRAISAL
Richard Mario A. Leslie, MAI

Specializing in Eminent Domain Ac q u i s i t i o n s
(Before & After) and the Valuation of Conservation,
Agricultural and Historic Preservation Land and
Easements.  I hold a Certificate of Completion for
the Valuation of Conservation Easements certificate
program, as offered by the American Society of
Appraisers, the American Society of Farm Managers
and Rural Appraisers and the Appraisal Institute and
endorsed by the Land Trust Alliance.  Recent clients
include the De p a rtment of Agriculture ,
Commonwealth of Massachusetts, State of New
Hampshire and the Internal Revenue Service for
conservation and historic preservation easements.  

[  \
R Mario A. Leslie, MAI

22 Baileys Lane, West Newbury, MA
Email RMALESLIE@GMAIL.COM 

617.513.1647

office to centralize enforcement in an agency with broader
enforcement authority. The AG’s office will conduct all
interpretation of the law, investigation into complaints and
any necessary enforcement.  The new process for reporting
of violations requires that citizens making complaints of
Open Meeting Law violations first report them to the public
body about which the complaint is made, rather than as
complaints which were previously made directly to the
District A t t o r n e y ’s off ice.  The public body has an
opportunity to reply, and submits the reply to the
complainant and to the Attorney General’s Office, which
then conducts its review.

The AG’s Office has also created a Division of Open
Government that, as part of the AG’s Office, is conducting
training sessions on the revisions to the Open Meeting
L a w4, disseminating educational materials, and has
prepared and published an Open Meeting Law Guide5 to
help municipal officials and boards navigate the changes.
The new law requires that all persons serving on “public
bodies,” within two weeks of their qualification for office,
certify in writing that they have received the Open Meeting
Law Materials being sent by the AG to them.  The
certification, which must be maintained by the office of the
City Clerk or Town Clerk, also certi fies that they
understand the requirements of the Open Meeting Law and
the consequences for violating it.  

While it may take some time for municipalities to get
used to the changes, and for the AG to interpret some of the
provisions mentioned above, it will be important for boards
and commissions to take steps and act quickly to comply
with the new requirements, such as posting of notices and
conduct of meetings to avoid being subject to civil penalties
for violations.  

The A G ’s Office has promulgated Emerg e n c y
Regulations at 940 CMR 29, et seq.  It will hold a public
comment period and will  then make any necessary
revisions to these emergency regulations.  The Attorney
General is planning four public hearings, beginning August
5th in Boston, with others in Springfield, Worcester, and
New Bedford.  The close of the writen comment period is
August 18th, with an effective date of the new regulations
proposed for October 1, 2010.
4Open Meeting Law training sessions are also being provided by the
Massachusetts Municipal Association and the City Solicitors and Town
Counsel Association.

5The Guide to the Open Meeting Law and other materials are also
available on the Attorney General’s website at www.massgov/ago/open
meeting.

Kate Connolly, First Vice President of MACC, is a land
use and environmental attorney with Murtha Cullina LLP.
She can be reached at 617.457.4096.

agency conditions on activities in certain Resource Areas
and nearby so as to contribute to the protection of the Act's
li sted wetland values. The Court applied as written
MassDEP's regulations creating review of projects in the
Buffer Zone, triggering a different standard there than for
work on or in the Resource Areas themselves. 

Hoosac Wind was represented in MassDEPand court by
Gregor I. McGregor and Nathaniel Stevens of the Boston
environmental law firm of McGregor & Associates, PC.
The agency was represented by Assistant Attorney General
Will iam Pardee in the Office of the Massachusetts
Attorney General, Martha Coakley.  Counsel for the
Association of Massachusetts Wetland Scientists (AMWS)
as friend of the court was Christopher B. Myhrum of the
firm of Bulkley, Richardson & Gelinas in Springfield, MA.
Counsel for the Towns of Florida and Monroe as friends of
the court was James B. Art of the firm of Grinnell,
Dubendorf & Smith LLP in Williamstown, MA.

Gregor I. McGregor is the Senior Partner at McGregor
& Associates, P.C. and an MACC Director
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Environmental Consulting Services
For Conservation Commissions
Third Party Permit Reviews
Wetland Delineation Reviews
Construction Compliance Monitoring
Erosion Control Plans
Stormwater Management System Evaluations
Wetland Restoration & Mitigation Plans
Rare Species Habitat Studies
Vernal Pool Assessments
Wetland Plant Nursery and Planting
Services

Wetlands Preservat ion, I nc.
Envi ronmental  Consult ing Services

475 Ipswich Road, Boxford, MA 01921  (978) 352-7903
47 Newton Road, Plaistow, NH 03865  (603) 382-3435
FAX : (603) 382-3492 E-MAIL: info@wetlandwpi.com

Website:  www.wetlandwpi.com

The Massachusetts Land Initiative
for Tomorr ow

The Massachusetts Land Initiative for Tomorrow
(MassLIFT) is a new AmeriCorps program developed
by a collaboration of seven regional land trusts to meet
critical community needs for land protection, including
the initiation of new projects, stewardship of protected
lands, outreach to the broader community, and service
learning opportunities to engage young people in
conservation.  MassLIFT is seeking applicants for 20
AmeriCorps positions to serve full-time from October 6,
2010 through August 31, 2011.  AmeriCorps members
will serve in one of a dozen land trusts and partner
o rganizations across the state and in one of four
positions: land steward, regional conservationist,
service learning coordinator, or outreach coordinator.
Application specifics and further information about
MassLIFTpartners and service positions can be found
on the Mount Grace Land Conservation Trust website:
w w w. m o u n t g r a c e . o rg For further information about
M a s s L I F T partners and service positions around
Massachusetts, or to apply for a MassLIFTAmeriCorps
position contact Program Manager, Dee Robbins at 978-
833-4192 or robbins@mountgrace.org.

CONGRATULATIONS
Fundamentals
GRADUATES!!

Chris Busch Boston

Linda Hansen Arlington

Rebecca Markey N. Chelmsford

Ronald Rich, Jr. Barre

Pamela Almeida N. Easton

Diane Francis Braintree

Certificate
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The 2011 Current Issue for the Massachusetts
Envirothon is “Wetland Conservation.”  A c r o s s
Massachusetts during the coming school year, teams of
high school students and their coaches will  be
investigating wetland issues -- visit ing wetlands,
contacting their local Conservation Commissions -- in
their own rural, suburban, or urban communities.  Mass
Envirothon prepares background resources to get teams
started on this work, teams attend workshops on related
topics in the fall and winter, and the year culminates with
teams presenting their research findings and
recommendations to panels of judges at the Envirothon
competition in May.

Mass Evirothon organizers are looking for MACC
members with an interest in introducing the next
generation of Massachusetts cit izens to wetland
conservation issues in their communities.  Opportunities
for involvement include:

• suggesting resources and links for Mass Envirothon to
include in its resources for team learning about wetland
science and/or policy

• meeting with a local Envirothon team to introduce the
work of the Conservation Commission

• offering a walking/wading tour of local wetlands

• allowing a team to shadow part of your work as a
wetland conservation professional

• presenting a workshop or talk on your area of wetland
expertise at one of several Mass Envirothon events this fall
and winter

• contacting your local high school environmental club or
science department to encourage them to field an
Envirothon team this year.

It is not too early to get started!  Brita Dempsey, Mass
Envirothon Coordinator (massenvirothon@gmail.com) can
help you contact Envirothon coaches or potential coaches at
a high school in your area this summer. You can also find
more information on the Mass Envirothon at
http://www.maenvirothon.org/ and see examples of past
Current Issues at http://www. m a e n v i r o t h o n . o rg /
currentissue.htm  For more information about contributing
to this year’s background resources for teams, contact Will
Snyder, UMass Extension, at wsnyder@umext.umass.edu.
For other opportunities to volunteer, contact Sue Benoit,
Mass Wildlife, at susan.benoit@state.ma.us.

Wil l  Snyder is Acting Chair, Mass Envirothon
Committee and Extension Educator at UMass
Extension/Amherst.

2011 Massachusetts Envirothon
Turning Young People Onto Wetlands

By Will Snyder

Photo Courtesty of Mass Envirothon
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Thank You to Our 2010
Annual Environmental
Conference Sponsors!!

LEAD SPONSOR

SPONSOR
McGregor & Associates, P.C.

CONTRIBUTORS
LEC Environmental Consultants, Inc.

Norfolk Ram Group

Asian Longhorn Beetle Alert

The Massachusetts Department of A g r i c u l t u r a l
Resources (MDAR) recently confirmed a small infestation
of Asian Longhorn Beetles (ALB) at the Faulkner Hospital
in Jamaica Plain.  This is the time of year when the adult
beetles are emerging from trees. Dr. Jennifer Forman Orth,
State Plant Pest Survey Coordinator at MDAR, asks
everyone to be on the lookout for the following: 

1)      Adult Asian longhorned beetles (shiny black beetles
with white spots and long, banded antennae)

2)      ALB exit holes (dime-sized, perfectly round holes,
especially in maple, but also in birch, elm, horse chestnut,
willow and other hardwood trees…but not oak)

3)      ALB egg-laying sites (divots in the bark ranging in
size from 1/4 to 3/4 inches across – fresh pits often have
oozing, foaming sap)

If you see anything suspicious, report it immediately at
h t t p : / / m a s s n r c . o rg / p e s t s / a l b r e p o r t . a s p x
< h t t p : / / m a s s n r c . o rg/pests/albreport.aspx> or toll-free: 1-
866-702-9938. Take photos if you can.  MDAR can also
provide you with free ALB ID cards and fact sheets to share
with your neighbors and associates. Get all the latest ALB
news at:http://massnrc.org/pests/alb

Conservation Commission and Land Trust Outreach
Opportunity:  A 30-minute documentary on the ALB titled
“Lurking in the Trees” is available for distribution to
groups who would li ke to show the movie to their
members, the public, have it broadcast on local cable
channels,  etc.   If you are interested in learning more about
sharing the DVD within your community, please contact
Leigh Greenwood at The Nature Conservancy, Forest
Health Program at lgreewood@tnc.org.  For information
about the DVD, visit: lurkinginthetrees.org.

CONSERVATION COMMISSION
JOB POSTING

The Town of Pepperell seeks qualified applicants
for a 27 hour/week position as Conservation
A d m i n i s t r a t o r.  Duties include assisting the
Commission in the administratrion and enforcement
of the Massachusetts Wetlands Protection Act and
the Pepperell Wetlands Protection Bylaw, open
space planning and protection and the management
of conservation land.  Qualified candidates will have
a BA in environmental science, biology, or a related
field and/or equivalent course work or experience,
and knowledge of the MA Wetlands Protection Act.
Full job description available.  FY 2011 pay would
be $22.16 per hour.

Cover letter and resume should be submitted to
Personnel A d m i n i s t r a t o r, Town Hall, One Main
Street, Pepperell, MA 01463 by August 16, 2010.
EEO.



17MACC Newsletter   July/August 2010

“Wild Urban Plants of the Northeast: 
A Field Guide”
by Peter Del Tredici

Of interest to anyone with a desire to identify and understand the wild plants that
inhabit our built environments. Once a landscape has become urban and the original
native habitat has been destroyed, these urban plants have become the new native

species. Lushly illustrated field guide is broadly applicable to temperate urban
environments across North America.  Covers 222 species with descriptive information.

Includes 966 color photos, scientific name and taxonomic authority, ecological
function, and habitat preferences.

“Wild Urban Plants of the Northeast:  A Field Guide” ORDER FORM 

Name _____________________________________________________________________
Commission/Organization ______________________________________________________
Address ____________________________________________________________________ 
City _____________________________________ State _______________ Zip ___________
Email ____________________________________ Daytime Phone ______________________

Quantity Ordered _________ X ($29.95 each) $ ____________
Member Discount  (-10%) – $ ____________

Tax Exempt # _______________________or MA Sales Tax (+6.25%) + $ ____________
Shipping & Handling    + $  _6.50_______

TOTAL = $ ____________

METHOD OF PAYMENT: Check (payable to MACC)  ! Bill my credit card  !
Visa  ! MasterCard  ! American Express ! Discover  !

Card Number __________________________________________________
Expiration Date _______________     Security Code (on back of card)  _______

Send order form with payment to: MACC, 10 Juniper Road, Belmont, MA 02478

(for questions call Lindsay 617.489.3930)



Call for Workshop Topics and Speakers
MACC 2011 Annual Environmental Confer ence

March 5 • College of the Holy Cross  • Worcester

Be an important part of the LARGEST environmental conference in New England in one of two ways - either suggest a
thought-out good idea for a workshop OR propose your own fleshed-out workshop.  The topic should be one that will
enhance the knowledge and expertise of our region’s environmental stewards.  With almost 1,000 attendees, this daylong
event has been held for over 30 years and includes about 30 workshops, 50 exhibits and presentation of MACC’sAnnual
Environmental Service Awards.  We invite you to help us keep your Annual Environmental Conferences strong and relevant.

We are now accepting workshop topic proposals and presenters for the 2011 conference. 

To suggest a workshop topic - please submit on one page:  suggested title; a description of the proposed content; the
subject’s specific relevance to Conservation Commissions; and any suggested speakers.

To propose giving a presentation, please submit the following information:

• Suggested Title
• Summary - describe content, format and specific relevance to Conservation Commissions (one page maximum)
• Abstract - provide a description of no more than 50 words to be used in program publicity.
• Handouts - include a list of handouts (strongly encouraged) you will provide. 
• Audio-visual - indicate if you have equipment needs that you are unable to supply
• Short bios and resumes (if available) for any proposed speakers, with contact information

Submit your information in electronic form addressed to lindsay.martucci@maccweb.org.  Or send to:  MACC, 10 Juniper
Road, Belmont, MA 02478, or fax to:  617.489.3935.  The deadline is September 15, 2010. We get many workshop
proposals so there is no guarantee that yours will be accepted.  The most likely are those which propose a panel of two
speakers, one a speaker who is experienced and expert in the subject, the other equally knowledgeable but independent of
the first, so the audience gets a solid background as well as current developments, from two perspectives.

Check One: ! Topic Suggestion             ! Proposal to Present

Check appropriate topic category:
! Open Space and Resource Conservation ! Wetlands Protection Act/Regulations
! Science and Technology ! Commission Leadership/Administration

Workshop Title: _________________________________________________________________________________ 

Your Name: ___________________________________________ Title: ____________________________________ 

Organization: ___________________________________________________________________________________ 
Address: ________________________________ City/town: _____________________ State: ______  Zip: ________

E-mail: _________________________________________             Web site: ________________________________

Phone: _______________________  Cell Phone: __________________________  Fax: _______________________ 

Are you a member of MACC, or is your Conservation Commission, company or agency?  
If not, we invite you to apply - visit www.maccweb.org/support_membership.html
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MACC is now accepting nominations for the prestigious
Annual Environmental Service Awards presented each
spring to individuals who have made outstanding
contributions in environmental and conservation advocacy,
education, research and resource protection in
Massachusetts.  The awards will be presented at the Annual
Environmental Conference at the College of the Holy
Cross in Worcester on March 5, 2011.

Conservation Commissioners, Commission staff, citizen
activists, career environmentalists, consultants, politicians,
government officials, foundations, teachers, students, and
others who have made measurable contributions are likely
nominees.  Actions with respect to wetlands,  open space,
wildlife, science, pollution, growth control, or other related
activities may qualify.

Award Categories typically include a “Conservation
Commissioner of the Year.”  This award will be given to a
present or past Commissioner who has made a real
difference to his/her board and community. An outstanding
Commission Administrator or other staff person is also
usually recognized.  Be alert to accomplishments like:
building an effective Conservation Commission; increasing
efficiency of operations, hearings, and meetings; writing
and passing new bylaws; broadening the Commission’s
constituency; enforcing the Wetlands Protection Act and
bylaws; spearheading important land acquisitions,
developing land-management tools; and completing
significant local projects.

Other categories are flexible, allowing MACC to tailor
the awards to deserving recipients.  Over the long haul, we
want to leave no one out.

We publish the awardees in the MACC Newsletter and
program for the Conference.  We personally invite the
awardees and their family or co-workers to attend the
conference.

Your nominations should include:  name, address and
daytime telephone number of nominator(s) and
nominee(s); background, affi li ations and two pages
describing relevant achievements of nominee; details on
any organization making or sponsoring the nomination;
letters of support from at least two persons or
organizations, but not more than five.

The deadline for your award nominations is October 1,
2010. Send them to Awards Committee, MACC,10 Juniper
Road, Belmont, MA 02478, fax to 617.489.3935 or e-mail
to li ndsay. m a r t u c c i @ m a c c w e b . o rg.  Call MACC a t
617.489.3930 and ask for Lindsay with any questions.

Call for Nominees
MACC

Environmental Service Awards

A 'Wild' Poem
by Jon Connelly

I want to share a poem I wrote while walking in South
Hadley. (Yes, I enjoy reading Dr. Seuss!)

I spend much of my time in western Mass 
searching through the leaf litter, deadwood, and grass. 

As I walk and listen my eyes are fixated on the ground - no
I'm not insecure with my head hanging down - instead I'm

looking all around. 
What am I searching for you may ask, 

the answer may sound like an easy task. 
I am searching for an elusive animal, 

which is not an aquatic or terrestrial mammal; 
It is not tiny or large, fast or tall; 

But it is low to the ground and has no call [if it did I'd find
them all!] 

It does not walk upright but instead it crawls on its belly.
If you do find one and it pees - trust me - it's smelly!

It is an un-capture-able reptile. 
When trying to capture it it can be agile.

It enjoys eating mushrooms, slugs, and bugs…
which are things that my appetite does not tug! 

Have you not figured it out yet?
Another hint - it isn't and should not be a pet! 
The first two words of its name is eastern box, 

No, it's not fox! 
Why, it's a turtle! A turtle! An eastern box turtle! 

It's so hot out here; I'd love to be sitting on that beach named
Myrtle! 

I search & walk through pine, oak, blueberry, sassafras, &
sweet fern, 

which are all covered in pollen as I learn! 
Mosquitoes, bugs, & flies buzz & bite all around, 

They drive me crazy as they fly into my ears making that
wretched sound!! 

At least I can listen to the robins, thrushes, tanagers,
grossbeaks, and such 

as I may never find that elusive box turtle to touch. 
But we must keep searching and walking, 

Or in another sense - stalking. 
Onward I press and go, 

and ask myself the question “will I ever find a box turtle?” -
I may never know!   

The End  
Jon Connelly is a Field Technician at LEC Environmental
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Sept. 17, 2010. Fundamentals for Conserv a t i o n
Commissioners Units 5 & 6.  Ludlow Town Hall.  See page
7 for details and page 9 for registration.

Oct. 1, 2010. Fundamentals for Conserv a t i o n
Commissioners Units 2 & 4.  Ludlow Town Hall.  See page
7 for details and page 9 for registration.

Oct. 7, 2010. Soil Science - Field Skills Workshop .
Sudbury.  See page 8 for details and page 9 for registration.

Oct. 14, 2010. Hydric Soils  Works hop -  Field
Ident if icat ion, Documentat ion and  Delineat ion.
Framingham.  See page 8 for details and page 9 for
registration.

Oct. 23, 2010. Fundamentals for  Conserv a t i o n
C o m m i s s i o n e r s Units 1 & 3.  MassBay Community
College, Wellesley Hills.  See page 7 for details and page
9 for registration.

Oct. 23, 2010. M A C C Fall Conference. M a s s B a y
Community College, Wellesley Hills.  See page 6 for details
and page 9 for registration.

MACC is a private non-profit service corporation. Our voting
members are the Conservation C o m m i s s i o n sof Massachusetts.
Nonvoting memberships are available to others interested in
community resource protection and include receipt of this
n e w s l e t t e r. MACC welcomes letters, articles, drawings and
photographs from readers, but reserves the right to edit or reject
submissions. Non-staff articles do not necessarily represent the
opinions of MACC.  Reproduction in whole or in part is permitted
with proper credit. For advertising rates and membership
information call MACC at 617.489.3930.

N o v. 6, 2010. Fundamentals fo r Conserv a t i o n
Commissioners Units 1 & 3.  Clarion Hotel, Northampton.
See page 7 for details and page 9 for registration.

Nov. 6, 2010. MACC Fall Conference. Clarion Hotel,
Northampton.  See page 6 for details and page 9 for
registration.

Dec. 3, 2010. Fundamentals for  Conserv a t i o n
Commissioners Units 7 & 8.  Ludlow Town Hall.  See page
7 for details and page 9 for registration.

SAVE THE DATE! 
March 5, 2011

M ACC Annual En v i ronmental Confere n c e
Holy Cross College, Worcester

Return Service Requested


