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Inrportance 0f law-based enorsin appeals of agenry decisions
By Robert J. Munnelly Jr.

An op-ed I
wrote for Lawyers
Weeklyin 2003

on practicing be-
fore Massachu-

. setts state agen-
cies and ensuing
appeals ofadverse

state and local agency decisions
("Tips for practicing before an

agencyin Mass.i'Oct. 13) made'the
following observation relative to
administrative appeals: "Since'error

of law is the easiest legal standard
to meet, issues should be presented

as involvinglegal questions to the
greatest extent possiblel'

A survey oftrial court and appel-

late decisions since 1990 in agency

appeals brought under theAdmin-
istrative Procedure Act (G.L.c. 304,
S14) and certiorari statute (G.L.c.

249,54) has confirmed the funda-
mental accuracy of this conclusion.

"Error oflav/'and related law-
basedgrounds for appeal (i.e.,"in vi-
olation of constitutional provisionsl'
"in excess ofthe statutory authority
of jurisdiaion of the agen{'and
"made upon unlavúrl procedurd')
provide by far the beCt opportunity
for obtaining a reversal of an adverse

agencydecision as compared tothe
fact-based or discretionary grounds'
of"lack ofsubstantial record evi-

dencei' arbitrary and capricioús ac-

tion" or'ãbuse of discretionl'
The latter three grounds prevail

only rareþ and, even then, often. in-
volve attheir core agenryprocedur-
al errors or unreasonable interpre-
tations of underlying legal
guidelines.

Consequently, just as my Lawyers

Weekly article suggested six years

agoparties challenging an agency

decision should maximize chances

of winning on a law-based ground
by (1) highlighting any and all pro-
cedural errors made bytheagenc¡
(2) shaping arguments to reþon a

law-based ground if at all possible,

and (3) shaping arguments to aVoid

the possible application of issues

that trigger an agency-favorable
scope of review (i.e., involving tech-
nical expertise, specialized knowl-
edge, and scope ofthe agenqy's own
statutes and regulations).

Furthermore, if no compelling
material legal error is present, ap-

pealing parties should seek to bring
themselves within the scope of the

handful of 'þurd'substantial evi-

dence and arbitrary and capri-

cious/abuse of discretion precedents

in which parties have prevailed in
the Massachusetts courts.

Those precedents can be grouped

into fourprincipal categories and are

especially important if one cannot

identifr a material law-based error.
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Overview of survey results
With the assistance of law clerks

and associates, a suryey was con-
ducted ofall reported appellate and
trial court Chapter 304 and certio-
rari cases from 1990 to the present.

In order to make the survey of
manageable scope, decisions under
the numerous other agency-specific

appeal statutes were not included.
As expected, given the agency-fa-

vorable standards of reviewand re-
quirements that courts should defer

to an agency's specialized knowl-
edge, technical erpertise and rea-

sonable inte{pretations of its own
statutes and regulations, the agency

decisions were upheld in a substan-

tial majority of cases.

Also as expected, most winning
arguments brought by aggrieved
parties were based on error oflaw
or one or more of the other law-
based grounds.

Nevertheless, a surprising aspect

of the survey results was the limited
number of cases in which litigants
prevailed soleþ based on a lack of
substantial evidence, arbitrary or
capricious action or abuse of
agencydiscretion. '

ln most cæes.that purported to
rest on these nonlaw-bæed
grounds, the decision actually still re-

lied substantially, and in,some cæes

entirely, on agency procedural errors

and misinterpretations of state and

federal legal guidelines. (Some exam-
ples are discussed below.)

This suggests that parties seeking

to challenge agencydecisions that
lack a significant law-based ground
should pay particular attention to
the relative handful of cases in
which non-law-based grounds have
prevailed. (The key grounds for re-
versal on'þurd' non-Iaw-based
grounds are also outlinedbelow.)

Legal error issues underlying
non-law-based decisions

As noted above,manytrial court
and appellate decisions that purport
to rest on one ofthe threè principal
non-legal grounds actually appear

to be'founded in whole or in part
on some form of agenrylaw-based
error.

This substantially reduces the
number of cases in which one
could claim that the decision is

based soleþ on a lack of suffìcient
factual support in the record or
agency action that is either arbi-
trary or outside the bounds ofrea-
sonable discretion.

ln one high-profile example,levl
v. The ActingGovernot 436 Mass.

736,748-49 (2002), the Supreme |u--
dicial Court reviewed acting Gov.

Jane Swift's decision to remove two
Massachusetts Tirrnpike members
for'tausd'under G.L.c. 30, 59, by
first interpreting'tausd' to exclude
good-faith disagreements by board
members over policy issues.

Having construed the legal issue

before it in a manner difÊerent from
the decision-maker whose order
was challenged under the certiorari
statute, the court reversed the order
for lacking substantial evidence.

As only a few out of many other
examples, one' arbitrary and capri-
cious" finding that certain services

were not "medically necessary'' was

founded in large part on the finding
that the agency's prepayment re-
view program at issue conflicted
with federal law. Massachusetts Eye

Focus

and Ear lnfirmary v. Commissioner

of theDivìsion of MedicalAssis-
tance,428 Mass. 805,817 (1999).

In another, the SJC found that a.

taking of public property was "arbi-

trary and capricious"but based its

decision on the lack of statutory au-

thorization in G.L.¿. 32 for the form
of taking used by the agency. Chan-

dler v. County Commissioners of
Nantucket County,437 Mass.430, .

4L-442(2002).
Sin¡ilarly, the core element of the

finding of an"abuse of discretiod'in
assþing a 12 percent interest rate on
back pay damages rather than a float-
ing interest rate was a misinterpreta-

tion of interest.rate requirements in
G.L.c. 231, $6I. Sery of Admin. ú Fin.

v.Labor Relatiors Commh,434 Mass.

340,34-345 (2001).

would transfer license to someone

else and that there were too many
liquor stores in area, and was there-
fore arbitrary and capricious). One

'cannot expect this ground to be

presènt in many cases. Nevertheless,

this argument bears carefirl consid-
eration in cases in which the plain-
tiff's knowledge of particular facts

is an element in the decision. See

lordan v. Superintendent,S3 Mass.

App. Ct.584,589 (2002) (reversing

disciplinary finding due tö lack of
evidence to support plaintiff's
knowledge of contraband).

. Absence of evidence supporting a

key finding in ruling

Plaintiffs have prevailed on arbi-
trary and capricious or lack ofsub-
stantial evidence grounds by arguing

that an agenry offered no grounds

whatsoever to support a key factual

finding such as the dollar amount of
a benefits determination (see Eaày\

need to build house on undeveþed
Iot ofland); Fender v. Contributory

Retir emmt App e aI B o ørd, 7 2 Mass.

App. Ct 755 (2008) (improper rejec-

tion of eividence regarding cause of
alleged disability). This is a great ar-

gument when applicable.

. Absence of written regulntions or
policy

Courts are skeptical of agenry de-

cisions that seekto implement a par-
ticular policy that is not adopted as a

regulation or otherwise codified to
ensure uniform application. See

Fieldstone Meadows Dev. Corp.v.

Conservation Commíssion, 62 Mass.

App. Qt 265, 268 (200 4) (fi nding un-
written "no build'poliry to be arbi-
trary and capricious). It should be

noted that codification of policy is
not required to sustain a decision, as

agenry decisions that reflect an un-
written poliryhave been upheld so

long as such policy has been consis-

tentlyfollowed and is not in and of
itself arbitrary or capricious. See

Nichok v. Brewster Consentation
Commixion,24 Mass. L. Rep.581,

2008 Mass. Super.LEXIS 336 (2008).

. (Jnexplained deviation from
written regulntions or policy

The converse of relying on the
absence of a written policy is to
support arbitrariness by pointing
out unexplained deviations from
written policie s.Seè Fafard t. Con-
sertt ation Co mr n' 

Jn, 4l Mass. App. Ct.

565,572 (2000) (reversing denial of
application for construction as arbi-
trarybased on failure to give

grounds for denial and withholding
order ofconditions for reasons not
set forth in bylaws). Again, this is a

great argument under applicable
law but should be a relatively un-
common ground if agencies issue

solid decisions that iusti4r devia-
tions in a particular instance.

Conclusion ,.
Review of agency appeal cases

under the Administrative Proce-

dure Act and certiorari statutes

since 1990 reveals that a substantial

majority of successful litigants re-

lied directly or indtectly ori law-
based grounds,with only a relevant

handful prevailing on'þurd' fact-
based grounds such as lack of sub-

stantial evidenca arbitrary and
capricious decision-making or
abuse of discretion.

This reinforces that common-
sense point that courts are rnost
comfortable reversing agency deci-
sions based on law-based grounds
rather than factual or discretionary
grounds that are closest !o an

agency's core erqrertise.

ln addition to asserting any and
all law-based grounds, litigants
should consider trying to shaPe

fact-based grounds into one of the
several- non-law-based grounds
above that have proven successful

inrecentcases. [Nl

îi: "",r1; lÌi
' l{,1,

litigants prevailed solelybased on a lackof

A surprising aspect of thesurvey resultswas

the limited number of cases in which

action or abuse of agency discretion.

substantial evidence, arbitrary or capricious

Finally, the lack of substantial evi-
dence for a retirement board's classi-

fication of an employee who served

as a supervisor during non-business
hows and in emergency situ¿itions

revolved around the interpretation
of the term "employrnent" in G.L.c.

32, S3(2Xg). Tabroff v. Contributory
Retirement Appeal Board"69 Mass.

App. Ct. 131, 13s (2007).

Many similar cases exist in the
reported appellate and trial court
decisions interpreting G.L.c. 304,
$14, and G.L.c. 249, Sa. They
demonstrate that one of the best

ways to feçeive a rulingthat an
. agenry lacked substantial suPport-

ing èvidence, acted in arbitrary or
capricious fashion, or abused its

discretion is to show that the de-ci-

sion conflicted with ttie letter or in-
tent of state or federal legal provi-
sions and therebyran afoul of one

or more of these review standards.

Potential non-taw-based
grounds for appeal

. There are surprisingly few cases

in which courts hav.e reversed state

or local agencies pureþ on the three
principal nonlaw-based grounds
(lack of substantial evidence arbi-
traryand capricious action, and
abuse of discretion). Nevertheless,
the cases that do exist offer at least

fourprincipal arguments that have
found favor in one or more report-
ed decisions. These should be con-
sidered for use in briefs.

, Absence of evidence supporting
ruIing

Courts have reversed agency de-

cisions as arbitrary and capricious if
no evidence whatsoever supPorted

the facts on which the decision is
'based. 

See Do novøn v. City of
Woburn,65 Mass.App. Ct 375,381-
382 (2006) (citing lack ofevidence
supporting fear that applicant

Cøs e, 7 2 Mass. App. Ct 7 24, 7 26

(2008)) (decision on employeds

weekly earning capacitywas based

on nb information concerning what
an employee might reasonably com-
mand as asalaryinthe marketplace

andwas therefore arbitrary) or the
proper figure for an accumulated in-
efÊciencyfactor in a utilityprice cap

formula (See BostonÇas Company

v. DEørtment of Telecommunica-

tions and Enug1t,436 Mass. 233,

240-41(2002).) Aswith the preced-

ing grounds, this argument should
only occur in rare cases. Additional-
ly, the likeþ remedyfor alackof
findings ona key fact might not be

an outrightwinbut rather aremand
to the agencyto determine the key
fact (as happened ntJrre Eøþ case

discussed above). Onlyin rare cases

could one orpect an outrightwin,
such as in Bosfon Gøs in which the

SJC nrled that it was impossible to
quantift the accumuleted ineffi cien-

cy factor and that striking the factor
would benefit the plaintiff

. Absence of grounds þr rejecting

ev idence offered by plaintiff

Courts have reversed agencydeci-

sio¡s for failingto provide a reasoned

orplanation for rejecting evidence of-
fered bythe plaintiff. See Pollardv.

Consøv ation C ommh, 7 3 Mass. APp.

Ct.340 (2008) (improper rejection of
homeowner's evidence regarding
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