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' By Robertj Munnelly!r

Anop-ed]
wrote for Lawyers
Weekly n 2003
_on practicing be-
fore Massachu-
 setts state agen-
_ciesand ensuing
appeals of adverse
state and local agency decisions
(“Tips for practicing before an
agency in Mass.” Oct. 13) made the
- following observation relative fo .

 administrative appeals: “Since ‘error

~of law’is the easiest legal standard
to meet, issues should be presented
as involving legal questions to the

_ greatest extent possible”

A survey of trial court and appel-
ecisions since 1990 in agency
rought under the Admin-

five Procedure Act (G.L.c. 304,

al a uracy of this conclusion.
and related 1aw—

iscretionary grounds
) 'alrecord evi- -

i ating any and all pro-

arguments torely ona
av ;ased ground if at all possible,
‘and (3) shaping arguments to av01d
1b1e application of issues .
ggera ency~fav0rable

lized knowl-
dge, and scope of the agency’s own
atutes and regxﬂatlons) '

. material Iegal error is present ap-

pealing parties should seek to bring
mselves within the scope of the

dful of “pure” substantial evi-
ce and arbitrary and capri-

us/abuse of discretion precedents -

ch parties have prevailedin
assachusetts courts.
hose p edents can be crouped

nto four prmapal categories and are

_ especially important if one cannot
i ama’cenal law-based error.

isa partner

,semznars on How Cases Are -
vied and Adjudicated in Ad-

trative Trzbunals” He thanks as-

n alaw-based ground .

rors made by t the agency,

ing tech-
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With the assistance of law clerks
and associates, a survey was con-

ducted of all reported appellate and
trial court Chapter 30A and certio-
rari cases from 1990 to the present.

In order to make the survey of

~ manageable scope, decisions under
the numerous other agency-specific -

appeal statutes were not included.

Asexpected, given the agency-fa-

vorable standards of review and re-
quirements that courts should defer
to an agency’s specialized knowl-
edge, technical expertise and rea-

_sonable interpretations of its own
 statutes and regulations, the agency
decisions were upheld in'a substan- -

tial majority of cases.

Also as expected, most wmnmg
arguments brought by aggrieved
parties were based on error of law

‘one or more of the other la

non—legal grounds act
to be founded in whol
on some form of agency
error. :

This substantrally redy
number of cases in which one
could claim that the decision

based solely on a lack of sufﬁc1e i

factual support in the record or
agency action that is either ar

+trary or outside the bounds
,sonable discretion.

In one high-profile example, Le

v The Acting Governor, 436 Mass.
736, 748-49 (2002), the Supreme Ju-
dicial Court reviewed acting Gov.

Jane Swift's decision to remove two
Massachusetts Turnpike members -
for “cause” under G.L.c.30,§9,by
first interpreting “cause” to exclude
good-faith disagreements by board
members over policy issues.
Having construed the legal issue
before it in a manner different from
the decision- maker whose order

statute, the court reversed the order
for lacking substantial evidence:
As only a few out of many other

examples, one “arbitrary and capri- =

cious” finding that certain services
were not ‘medically necessary” was

founded in large part on the ﬁnding,
 that the agency’s prepayment re-
_ view program:

with federallaw. Massachs

ar Infirmary v.
of the Division of Medical Assis-
tance, 428 Mass. 805,817 (1999).
In another, the SJC found that a:

~takmg of pubhc property was “arbi- -
‘trary and capricious” but based its

decision on the lack of statutory au-

* thorization in G.L.c. 82 for the form
of takxng used by the agency. Chan-

dler v. County Commissioners of
Nantucket County, 437 Mass. 430,
441—442 (2002)..

Similarly, the core element of the
finding of an “abuse of discretion”
assigning a 12 percent interest rate on

- back pay damages rather than a float-

tron of interest rate requirer
G.Lc.231, 561 Sec’y of A

. smns and there
_or more of thes :

There are surprlsmgly few cases
in ‘which courts have reversed state
or local agencies purely on the three

- principal non-law-based grounds
(lack of substantial evidence, arbi-
 trary and capricious action, and
~ abuseof discretion). Nevertheless, -
~ the cases that do exist offer at least
four principal arguments that have -

found favor in one or more report-

~ ed decisions. These should be con-

. :; sidered for use in briefs.

 was challenged under the certrorarx
o Absence of evzdence supportmg

- ruling :
Courts have reversed agency ¢ de«

cisions as arbitrary and capricious if -

)ase errors in appeals of ageri(

, Ovew;ew of survey resu!ts ) would transfer license to someone

else and that there were too many
liquor stores in area, and was there-

-~ fore arbitrary and capricrous) One.
- cannot expect thisgroundtobe
_ presént in many cases. Nevertheless, -

this argument bears careful consid-
eration in cases in which the plain-
1iff’s knowledge of particular facts

~isan element in the decision. See’

Jordan v. Superintendent, 53 Mass.

App. Ct. 584,589 (2002) (reversing
disciplinary finding due tolack of
~ evidence to support plaintiff’s

: knoWIedge of contraband).

. Absence of evidence supporting a

key finding in ruling

Plaintiffs have prevailed on arbi-
trary and capricious or lack of sub-

 stantial evidence grounds by arguing
thatan genc offered no grounds ‘

ruled that itw lmpossrble to’

. quantify the accumulated inefficien-

cy factor and that striking the factor

~would beneﬁt the plamnff
 « Absence of grounds for re]ectmg

evidence offered by plaintiff -

Courts have reversed agency deci-

sions for failing to provide a reasoned

explanatxon for rejecting evidence of-

fered by the plaintiff. See Pollard v.

Conservation Commn, 73 Mass. App.
- Ct.340 (2008) (improper rejection of
, homeowners evidence regardmg

no evidence whatsoever supported

~ thefactson which the decision is

based See Donovan v. City of

servat:
, 565,572 (2000) (reversmg denial of

An recent cases.

need to build house on undeveloped
lot of land); Fender v. Contributory

‘Retirement Appeal Board, 72 Mass.
‘App.Ct.755 (2008) (improper rejec-

tion of évidence regarding cause of
aﬁeged disability). Thisis a great ar- :

. gament when applicable.

o Absence of wrilten regulatzons or

policy
Courts are skepncal of agency de--

cisions that seek to implement a par-

ticular policy that is not adopted as a

regulation or otherwise codified to

ensure uniform application. See

* Fieldstone Meadows Dev. Corp.v.

Conservation Commission, 62 Mass.
App. Ct.265,268 (2004) (findingun-
written “no build” policy to be arbi-
trary and capricious). It should be

~ noted that codification of policy is
- not required to sustain a decision, as

agency decisions that reflect an un-
written policy have been upheld so

~ longassuch policy hasbeen consis-
tently followed and is not in and of
~ iigelf arbitrary or capricious. See
Nichols v. Brewster Conservation.

Commission, 24 Mass. L.Rep. 581,
2008 Mass Super LEXIS 336 (2008)

« Unexplained deyzatzonfrom
written regulations or policy
The converse of relying on the
sence of a written policyisto
pport arbitrariness by pointing
1t unexplained deviations from

policies. See Fafard v. Con-
Comm'n, 41 Mass. App.Ct.

plication for construction as arbi-
based on failuretogive
nd for demal and mthholdmg -

ari statutes '
ata substantlai

b ful p evéllmg on pure fact— ’

ased grounds such as lack of sub-
stantial evidence, arbitrary and

. capricious decision-making, or
 abuse of discretion.

“This reinforces that common- ,
sense point that courts are most

_ comfortable reversing agency deci-

sions based on law-based grounds

rather than factual or dlscretronary '
grounds that are closest toan

| agency’s core expertise.

In addition to asserting ény and:
all law-based grounds; litigants =

’ should consider trying to shape
- fact-based grounds into one of the

several non-law-based grounds
above that have proven successful




