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Important New Court Decision for Owners and Contractors
The Massachusetts Home Improvement Contractor Act (the “HIC Act”) requires home improvement
contractors to register with the Commonwealth. One section of the HIC Act enables a homeowner
who contracts with a registered contractor to resolve any disputes through the state-run Home
Improvement Contractor Arbitration Program. If a homeowner contracts with a contractor that has
not registered as required by the HIC Act, the arbitration program is not available to the homeowner
and the dispute must be resolved in court.
In a case of first impression, a Superior Court judge recently ruled that a homeowner who hired
an unregistered contractor and later had to bring suit to resolve a dispute with the contractor was
entitled to recover damages and legal fees under the Consumer Protection Act, (Chapter 93A), from
the contractor because the homeowner was unable to resolve the dispute in the arbitration program.
(Groleau v. Russo-Gabriele, Norfolk Superior Court, CA No. 2012-1818, 11/26/14.) Significantly,
the Court found that the homeowner’s loss of the right to arbitrate because of the contactor’s failure
to register was, by definition, injurious to the homeowner and entitled her to recover under Chapter
93A. In addition, the Court found that a waiver of the HIC Act arbitration program signed by the
homeowner at the contractor’s request was of no effect. Finally, the Court found that a homeowner
cannot consent to a contractor performing work without being registered as required by the HIC Act.
This decision reflects two principles which are important to building owners and contractors. First,
courts are reluctant to uphold purported private waivers of statutory rights. And second, in the case
of individuals (rather than businesses), courts are inclined to look for ways to provide relief where
an individual has clearly been wronged by a contractor. The first principle has wide applicability
in commercial construction contracts, portions of which are subject to statutory requirements, for
example, the Prompt Pay Act and the Retainage Act.
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