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Cajun Conti LLC v. Certain Underwriters at Lloyd's, London:
The First of the Coronavirus Insurance Recovery Actions
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The first insurance recovery action arising out of the novel Coronavirus was filed this past Monday in the Civil District Court for the Parish of
Orleans, in New Orleans, LA. The case, styled Cajun Conti LLC v. Certain Underwriters at Lloyd's, London, seeks a declaratory judgment in
favor of the Oceana Grill (“Oceana”), a well-known restaurant in New Orleans. The dispute arises out of the Governor of Louisiana’s Civil
Authority Order, Proclamation Number JBE 2020-27, banning gatherings or 250 or more people in a single space at the same time and the
Mayor of New Orleans'restriction on all full-service restaurants limiting seating capacity by up to fifty percent.

Oceana’s complaint seeks a number of declarations, including: (1) whether the Governor’s civil authority order applies to restaurants with
capacity in excess of 250 people; (2) whether the Governor’s civil authority order and the Mayor's order triggers the civil authority provision of
the Lloyd's policy; (3) that the Lloyd's policy does not contain an exclusion for a viral pandemic; (4) that the Lloyd's policy provides coverage
to Oceana for any future civil authority shutdowns of restaurants in New Orleans due to physical loss from Coronavirus contamination; and
(5) that the policy provides business income coverage in the event that the Coronavirus is found to have contaminated the premises.

As alleged in its complaint, Oceana is insured under a policy issued by Lloyd's providing property, business personal property, business
income and ordinance or law coverage. The policy is written on an‘all risks” basis and defines covered loss as a“direct physical loss” unless the
loss is specifically excluded or limited in the policy. The policy does not contain any exclusion related to losses arising out of a virus or global
pandemic though it does exclude losses due to biological materials in connection with terrorism or malicious use.

In support of coverage, Oceana alleges that the coronavirus “physically infects and stays on the surface of objects or materials” for up to
twenty-eight days and that the Governor of Louisiana and Mayor of New Orleans have both issued civil authority orders in response to
the virus that have and will continue to severely impact its business performance. Oceana’s complaint expressly does not seek any
determination as to whether the Coronavirus is actually physically in the insured premises, any amount of damages, or any other relief or rem-
edy otherthan the requested declaratory relief. The complaint also makes clear that Oceana has not actually submitted a claim to its carrierand
consequently, that the carrier has not denied the claim.

Oceana’s declaratory judgment action raises a number of interesting procedural and substantive issues. As an initial matter, the
suit implicates both jurisdictional and ripeness issues arising out of Oceana’s decision to file before submitting a claim to its insur-
er. These will almost certainly be fully litigated before the parties and the court turn to the substance of the dispute. The posture of the
action, however, speaks to the incredible volatility and risk currently influencing businesses throughout every sector of the economy.
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Substantively, Oceana’s complaint also highlights a number of insurance coverage issues that will
likely need to be resolved in this matter and others. First, and importantly, Oceana’s complaint
raises the issue of whether contamination by the Coronavirus constitutes a “direct physical loss to
property.” This question may ultimately turn on issues requiring scientific evidence that could prove
costly to policyholders and insurers alike. The issue may also resolve based on whether the contam-
ination results in a loss of functionality of the property, without reference to substantial scientific ev-
idence. Second, this dispute, and other similar matters, may turn on specific policy language that
insurers may argue limits or precludes coverage, including the terms of the civil authority coverage
provisions or any virus or pandemic related exclusions [See, When The Coronavirus Strikes, Insurance
May Help]. Third, this case emphasizes how an insured must be aware of the type of coverage it has
purchased and its reporting obligations with respect to any given claim. Given the ongoing, global
nature of the pandemic and the “direct physical loss" requirement, policyholders must remain vigilant
both when claims arise and at renewal time.

The issues identified above will likely turn on the specifics of individual state law. Indeed, differences
between states are significant and will undoubtedly have an impact on a policyholder’s ability to
access their insurance. For instance, courts in California, New Jersey, and Colorado (amongst others)
have construed loss of use and function as a property loss sufficient to trigger business interruption
coverage. Courts in other jurisdictions, such as Massachusetts, Minnesota, and Utah have emphasized
the requirement of an actual direct physical loss to property in order to trigger coverage.

All'told, the Oceana case is just the first in what will likely be a long list of disputes arising out of the
coronavirus. This case is certainly one that policyholders and insurers alike will be keeping an eye on
as it progresses.

If you have questions about whether your current insurance policies provide coverage for losses aris-
ing out of the Coronavirus, do not hesitate to contact us.
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With more than 100 attomeys in six offices throughout Connecticut, Massachusetts and New York, Murtha Cullina LLP offers
afull range of legal services to meet the local, regional and national needs of our clients. Our practice encompasses litigation,
regulatory and transactional representation of businesses, governmental units, non-profit organizations and individuals.
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