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Over the past several years, auto deal-
ers across the country have experienced a 
rather robust buy/sell market. Manufac-
turers who previously sat on the sidelines 
and approved proposed buyers are now 
taking more of an interest in who the ul-
timate buyer of the dealership will be. 
Consequently, manufacturers of various 
line-makes have been electing to exercise 
their right of first refusal (ROFR) to ap-
point their favored candidate in lieu of the 
proposed buyer. Sometimes, where there 
are competing offers for the dealership, a 
disgruntled runner-up is able to convince 
the manufacturer to exercise the ROFR 
and appoint him instead of the proposed 
buyer. In other situations, the manufacturer 
may wish to appoint a minority dealer for a 
particular location, or it may prefer another 
candidate who operates other points for the 
manufacturer. 

What does this mean for the proposed 
buyer? Unfortunately, under Massachu-
setts General Laws Chapter 93B, which 
governs the relationships between auto-
motive manufacturers, distributors, and 
dealers, proposed buyers do not have le-
gal standing to sue the manufacturer for 
the wrongful exercise of its ROFR. This 
is consistent with most automotive laws 
across the country.  

This issue of standing was first decided 
in Massachusetts in 1985 in the case of 
Beard v. Toyota, which presented an un-
usual set of circumstances. In that case, 
approximately six weeks after the selling 
dealer signed a purchase and sale agree-

ment for his Toyota dealership, he received 
a better offer for an additional $50,000. 
The seller convinced Toyota that it should 
not approve his original proposed buyer, 
allowing him to accept the higher offer. 
After receiving notice that Toyota had 
declined to approve his application, the 
original proposed buyer sued Toyota for 
wrongfully withholding its approval.

The Massachusetts Supreme Judicial 
Court (SJC) determined that the Legisla-
ture’s intent in enacting Chapter 93B was 
to protect motor vehicle franchisees and 
dealers from “the type of injury to which 
they have been susceptible by virtue of 
the inequality of their bargaining power 
and that of the affiliated manufacturers 
and distributors.” In other words, the law 
was intended to protect a Ford dealer, for 
example, from the unfair and oppressive 
actions of Ford; it was not intended to pro-
tect an unaffiliated buyer from the actions 
of the manufacturer. Thus, while the cir-
cumstances of the Beard case are unlikely 
to occur with any frequency - with a seller 
convincing the manufacturer to reject his 
own buyer - the case established the law in 
Massachusetts for the past 38 years.   

In 2014, the SJC affirmed the principles 
of the Beard decision in litigation brought 
against Tesla arising from its direct sales 
model, finding that only a franchised Tesla 
dealer (of which there were none) or the 
Attorney General would have standing to 
sue Tesla for its direct-to-consumer model.  
Accordingly, the law in Massachusetts is 
clear that, unless the selling dealer is will-
ing to object to the manufacturer’s exercise 
of its ROFR, the proposed buyer will have 
no standing to mount a legal challenge to 
the decision to appoint a favored candidate 
over an otherwise qualified prospective 
buyer. 

Typically, selling dealers are agnostic 
concerning the identity of the successor 
franchisee, since the manufacturer’s exer-
cise of the ROFR requires the new buyer 
to match every term in the asset purchase 

agreement and the real estate purchase and 
sale agreement, including due diligence 
periods, satisfaction of financing contin-
gencies or lack thereof, and, most impor-
tantly, the purchase price and timing of the 
closing. The buyer appointed by the facto-
ry must close on the exact same terms as 
set forth in the agreements. Consequently, 
the selling dealer is not at all negatively 
impacted by the factory’s exercise of the 
ROFR and is usually just as happy to close 
with a different buyer. This is particularly 
true if there is any risk that the manufactur-
er may not approve the original buyer for 
legitimate reasons.

The consolation prize for the jilted buyer 
is that his legal and other out-of-pocket ex-
penses associated with attempting to pur-
chase the dealership must be reimbursed 
by either the manufacturer or its appointed 
buyer. A jilted buyer should not be bashful 
in calculating all of his expenses. Although 
typically reimbursement is only sought for 
actual out of pocket expenses for attor-
neys, accountants, environmental consul-
tants, appraisers, and the like, the statute 
does not specifically preclude a dealer 
principal from seeking reimbursement for 
his lost time associated with pursuing the 
transaction. A buyer should include that as 
an eligible expense in the asset purchase 
agreement with a corresponding hourly 
rate. 

Lastly, it should be noted that certain 
insider transactions are exempt from the 
manufacturer’s ROFR. Manufacturers are 
not permitted to exercise a ROFR over a 
sale to a co-owner of a dealership, a mem-
ber of dealership management who was 
previously approved by the manufactur-
er as a manager, or an immediate family 
member of the dealer or co-owner.   
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