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Dear readers,

Welcome to Massachusetts Go To Lawyers, a feature we debuted in 2020 to showcase leaders in the Massachusetts 
legal community by practice area. 

For this list, we’ve chosen to focus on Construction lawyers. � e attorneys featured here were all nominated by their 
colleagues and chosen by a panel from Lawyers Weekly. We expect that some readers will argue that there are some 
excellent lawyers who should have been included. Let us know! And we look forward to featuring more outstanding 
attorneys in the next category, Intellectual Property. � e Go To Lawyers in that � eld will be recognized in June.

Susan A. Bocamazo, Esq.

Managing Director

Bridgetower Media
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ter 93A damages, and defended a gener-
al contractor from the suit of terminated 
subcontractor, ending in a successful 
six-� gure counterclaim. 

She has spoken for numerous trade as-
sociations on current trends in construc-
tion law, including Prompt Pay legislation. 
She was a panelist on “Top Ten Return-
to-Work FAQs” at the Associated General 
Contractors of Massachusetts and the pre-
senter for an MCLE seminar “25 Critical 
Cases Every Construction Lawyer Must 
Know.” MLW

SARA P. BRYANT

With more than three decades of experi-
ence, Joseph A. Barra is a noted authority 
on construction law who has written and 
presented articles on an extensive array of 
topics in the � eld, including building in-
formation modeling, public-private part-
nerships, risk management and alternative 
dispute resolution. He worked as an engi-
neer for a consulting � rm before beginning 
his legal career.

Barra has represented entities ranging 
from hospitals and schools to wastewater 
facilities and airports. His achievements 
include representing an international con-
tractor in dra� ing and negotiating aspects 
of a $378 million hydroelectric plant in 
Panama; working with a construction cli-
ent in a dispute over an $80 million I-95 
vehicle bridge in Rhode Island; and repre-
senting a developer during the construc-
tion of a 29.5-mile natural gas pipeline. 

His clients have included public and pri-
vate owners and developers, design profes-
sionals, general contractors, construction 
managers, subcontractors, material sup-
pliers and engineering, procurement and 

construction contractors, as well as sure-
ties and construction lenders. 

Barra assists clients with advice on de-
sign and construction � aws and delays, 
funding disputes, certi� cation hearings 
and OSHA-realted violations. His exper-
tise in the complexities of public-private 
partnerships enables him to assist clients 
from � nancing through operation. 

Barra is also a seasoned arbitrator and 
longstanding member of the American 
Arbitration Association’s National Panel of 
Construction Neutrals. MLW

A veteran attorney with experience on 
three continents, Rhian Cull has built a 
reputation as one of the top construction 
lawyers in the world. A graduate of the 
universities of Cambridge and Essex, she 
has amassed three decades of experience 
in complex procurement in the interna-
tional construction industry and advis-
es major corporations, developers and 
construction firms at every stage of their 
projects in the hospitality, financial, en-
ergy, water and transportation sectors. 

Throughout her career, Cull has 
worked on some of highest-profile issues 
in the field from the Hong Kong Airport 
to Boston’s Big Dig. More recent repre-
sentations include her work on compli-
cated contracts for Pembroke Real Es-
tate in the redevelopment of the Seaport 
World Trade Center, a transformative 
project in Boston’s Seaport District and 
her involvement in Vicinity Energy’s 
development of a reverse osmosis water 
treatment plant in Philadelphia. 

Cull recently led and won a success-
ful defense of one of the largest bid pro-
test actions in New York City regarding 
the East Side Coastal Resiliency Proj-
ect, a $1.2 billion anti-flood initiative 
designed to remake East River Park in 
Lower Manhattan. She also conducted a 
risk assessment on construction and de-

sign documents for Cale Street Partners, 
a London-based real estate investment 
firm, in connection with its $775 million 
construction loan for Winthrop Center. 

Cull is equally adept at brokering 
deals as battling in court. Having started 
her career in London, she became skilled 
at both contracts and litigation through 
a career that took her to Hong Kong and 
Bangkok before coming to Massachu-
setts 20 years ago. Today, she is known 
for her ability to help high-profile cli-
ents creatively navigate the most diffi-
cult parts of complex industry-defining 
commercial and public-private real es-
tate construction projects, while strate-
gically managing their risk and helping 
to prepare for every potential “what-if ” 
scenario to keep critical development 
projects on track. MLW

Partner, Robinson & Cole
Boston

Director, Goulston & Storrs
Boston

Partner, Murtha Cullina
Boston

With a client list ranging from region-
al businesses to Fortune 100 enterprises, 
Sara P. Bryant has built a thriving con-
struction practice representing managers, 
subcontractors and owners in state and 
federal courts. From breach of contract 
or defective work allegations to mechan-
ic’s liens and Chapter 93A violations, she 
has represented clients in a wide variety of 
legal matters. 

Bryant also has extensive experience in 
dispute resolution methods outside the 
courtroom, including mediation, arbitra-
tion and administrative proceedings. She 
is also involved in dra� ing and negotiat-
ing contracts and contract claims, as well 
as securing lien and bond rights. Outside 
her construction work, she has developed 
a business litigation practice in which she 
represents clients in landlord/tenant mat-
ters, product liability, insurance coverage 
and other matters. 

Bryant represented a construction 
manager in a 40-day bench trial resulting 
in a successful counterclaim and Chap-

JOSEPH A. BARRA 

RHIAN CULL

Achievements and professional activities
Adjunct professor of construction law, Wentworth Institute of Technology; member, Board of Directors, De-
sign Build Institute of America, New England Chapter; member, Board of Directors, Massachusetts Building 
Congress; member, Board of Directors, Associated General Contractors of America, Massachusetts Chapter; 
member, Board of Directors, Construction Management Association of America; former director and secre-
tary, Massachusetts Society of Professional Engineers

Achievements and professional activities
Member, British American Business Council of New England, Inc.; member, Design-Build Institute of Ameri-
ca; member, Law Society of England and Wales; member, Law Society of Hong Kong

Achievements and professional activities
Boston o�  ce managing partner, Murtha Cullina; former vice president, Massachusetts Building Congress; 
former co-chair and co-founder, MBC Women’s Network; co-founder and former president, Boston Chapter 
of Professional Women in Construction; member, New England Women in Real Estate Programs and Semi-
nars Committee; member, Associated General Contractors; member, Forum Committee on the Construction 
Industry, American Bar Association



B4 Massachusetts Lawyers Weekly • Go To Lawyers • May 22, 2023

Michael J. Fencer has an exemplary 
track record dealing with the complex 
litigation that can arise from construc-
tion law. He o� en represents corporate 
and other business debtors and debt-
ors-in-possession, creditors, committees, 
trustees, asset buyers and various other 
parties in bankruptcy proceedings, in 
districts from Massachusetts to Texas. 
He also represents property owners, con-
struction managers, and general contrac-
tors and subcontractors in both state and 
federal venues. 

Fencer’s practice deals in commercial 
insolvency and reorganization, bankrupt-
cy, commercial litigation and administra-
tive law. He has handled matters including 
fraudulent and preferential transfers, di-
rector and o�  cer liability, insurance cov-
erage claims, construction defects, claims 
for lost productivity and extra-contractual 
compensation as well as the enforcement 
of liens and bonds. He has also represent-
ed licensed professionals and tradesmen 
in administrative enforcement and disci-
plinary proceedings. 

Fencer represented a large energy sup-
plier in state court litigation involving 
the prosecution of a multi-million back 
charge and indemnity claims and was lead 
counsel for the general partner of a lim-

ited partnership operating a low-income 
tax credit housing project in e� orts to 
recover unpaid capital contributions. He 
initiated bankruptcy and state court liti-
gation on behalf of a cabinet and millwork 
supplier to create, perfect and enforce its 
mechanic’s lien and related bond payment 
claims resulting in a six-� gure settlement 
recovery for the client. Representing the 
owner of a residential apartment building, 
he documented, investigated and success-
fully resolved construction defect and 
other contractual claims, with damages 
totaling in excess of $2 million. 

Fencer has also been a panel speaker on 
a variety of topics, including construction 
liens and structured dismissals. MLW

MICHAEL J. FENCER

Representing owners, developers, design 
professionals, construction managers and 
general contractors, Michael B. Donahue 
has a long and impressive resume serving 
clients in construction law.

Donahue has a wealth of experience ne-
gotiating and dra� ing agreements for devel-
opment, design services and other contracts 
related to everything from infrastructure 
and industrial facilities to high-end resort 
properties. He has litigated for entities pub-
lic and private in matters both transactional 
and adversarial, handling a diverse array of 
matters including contract performance, 
payment and bond claims, delay and dis-
ruption claims, claims against designers, 
and enforcement of mechanic’s liens. 

As a special assistant attorney general, 
he represented the Massachusetts Highway 
Department and the Division of Capital 
Asset Management in cases arising from 
defective design and construction work as 
well as public procurement issues. Having 
argued in front of supreme courts in three 
states, he is also a member of the American 
Arbitration Association’s National Con-

struction Roster of Neutrals. 
His cases bring him into contact with 

institutions ranging from transportation to 
education to healthcare. He has represented 
a prep school in a claim over architectur-
al malpractice and negotiated agreements 
for the construction of a mixed-use o�  ce, 
manufacturing and incubator facility for an 
international pharmaceutical company. He 
also represented the developer of a major 
resort and casino in negotiating construc-
tion management agreements for a $350 
million project. MLW

Blending a specialized knowledge of con-
struction safety issues and OSHA regulations 
with a practical approach to problem-solving, 
Gina A. Fonte has distinguished herself as a 
litigation attorney at Holland & Knight. 

Fonte concentrates her practice in con-
struction litigation and transactions, energy 
and renewable energy, insurance, commercial 
litigation and OSHA workplace safety and 
whistleblower claims. She regularly advises 
clients within these industries, including re-
gional and national general contractors and 
construction managers, engineering, procure-
ment and construction contractors, project 
developers, owners, specialty contractors and 
engineers. 

Her notable work in the OSHA space in-
cludes workplace safety and whistleblower 
matters, but the Boston University School of 
Law graduate also advises and represents cli-
ents in all industry sectors, such as nursing 
homes, rehabilitation and skilled nursing fa-
cilities, medical industry, hospitality, retailers, 
educational institutions, product and food 
manufacturers and distributors, property 
owners and managers, � nancial services, crit-
ical infrastructure, and other private and pub-
lic-sector clients. Her duties includes com-
pliance work in investigations and dispute 
resolution, as well as litigation.

Fonte’s construction law practice includes 

transactional representation, including ad-
vising, dra� ing and negotiating commercial 
construction contracts, master service agree-
ments, architect and consulting and engineer-
ing agreements, letters of credit, promissory 
notes, leases, indemnity agreements, own-
er-representative consulting agreements, proj-
ect closeout resolutions, multiparty escrow 
agreements, nondisclosure and con� dentiali-
ty agreements, and material purchase orders. 

She also performs due diligence of con-
struction contracts and agreements in con-
nection with funding and � nancing con-
struction loans and projects, and represents 
construction industry clients in complex, 
multiparty mediations, arbitrations, litigation 
and settlements. Fonte frequently advises cli-
ents in assessing, preparing and defending 
claims. MLW

Partner, Verrill
Boston

Partner, Holland & Knight
Boston

Partner, Casner & Edwards 
Boston

MICHAEL B. DONAHUE

GINA A. FONTE

Thomas E. Day worked as every-
thing from a bartender at an English 
tavern to a staffer in the U.S. Senate 
States prior to joining Egan, Flanagan 
& Cohen in 2007. It’s no surprise, then, 
that his current pursuits cover a wide 
and diverse legal territory. In addition 
to his construction litigation practice, 
Day’s specialties include everything 
from medical malpractice and wrong-
ful death to premises liability and civil 
rights defense. 

Within the construction world, 
Day’s work deals with contracting, me-
chanic’s liens, surety claims and other 
matters where he represents owners, 
contractors, subcontractors and sure-
ties in court and alternative dispute 
resolution venues. 

Day, who made partner in 2012, has 
argued successfully in front of the Su-
preme Judicial Court on behalf of an 
appellant/claimant in a precedent-set-
ting mechanic’s lien case. He has also 

served as a special assistant attorney 
general for the state since 2010, and 
drafted or co-drafted motions for sum-
mary judgement in Brush v. Jiminy 
Peak Mt. Resort, Inc. (2009), Hernan-
dez v. Ashe (2009) and Terbush v. Mas-
sachusetts (2013).  

Day is admitted to practice in the 
state and federal courts of Massachu-
setts and Connecticut, as well as the 1st 
U.S. Circuit Court of Appeals. MLW

THOMAS E. DAY 

Partner, Egan, Flanagan & Cohen
Spring� eld

Achievements and professional activities
Former researcher and reporter, State Tax Notes; former administrative director, United States Senate Steer-
ing Committee; former associate, Doherty, Wallace, Pillsbury & Murphy; former associate, Pepe & Hazard; 
member, board of directors, Pope Francis Preparatory School; member, board of directors, Hampden County 
Deputy Sheri� s Association; member, board of directors, Hampden County Community Impact Foundation; 
special assistant attorney general, Commonwealth of Massachusetts; honoree, Jon Krupnik Award for 
Excellence in Trial Advocacy, Notre Dame Law School; former chair, St. Thomas More Society, Diocese of 
Spring� eld

Achievements and professional activities
Member, American Bankruptcy Institute; member, Turnaround Management Association; former practice 
group leader, Bankruptcy and Restructuring Group, Jager Smith; former practice group leader, Litigation 
Group, Jager Smith; licensed master electrician and journeyman electrician; licensed private airline pilot; 
former member, board of editors, Boston Bar Association Bankruptcy Law Section Newsletter and Blog

Achievements and professional activities
Fellow, Construction Lawyers Society of America; 2009, 2020, 2021 Pro Bono All-Star, Holland & Knight; 
certi� ed, OSHA 10-Hour and 30-Hour Safety Program; director, Scholarship Committee; chair, National As-
sociation of Women in Construction

Achievements and professional activities
Member, Forum on the Construction Industry, American Bar Association; former member, Public Law Coun-
cil, Massachusetts Bar Association; member and former co-chair, Construction and Public Contracts Com-
mittee, Massachusetts Bar Association; charter fellow, Construction Lawyers Society of America; former 
special assistant attorney general, Commonwealth of Massachusetts; arbitrator of construction disputes, 
American Arbitration Association
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Sarah P. Kelly has successfully handled 
disputes involving alleged design and work-
manship defects, cost overruns, deceptive 
trade practices, hazardous conditions, insur-
ance-related issues and project delays, repre-
senting a broad spectrum of clients including 
real estate developers, manufacturing compa-
nies, retail and hospitality businesses and large 
condominium associations.

Representative cases include the success-
ful resolution of a dispute between a real es-
tate developer and its architect and general 
contractor in a situation where a mixed-use 
project with signi�cant defects was running 
behind schedule; a condo association in 
multi-million dollar litigation amid various 
construction project failures; and a global 
manufacturer of packaging and specialty pa-
per solutions in arbitration concerning cost 
overruns.

She also practices outside the construction 
�eld in product liability, white collar defense 
and securities enforcement litigation. She has 
been a part of a team of attorneys at the �rm 
that represented a state university in an inter-
nal investigation and a parallel probe by the 
Massachusetts O�ce of the Inspector Gen-
eral. �e matter involved witness interviews, 
signi�cant document analysis and complex le-
gal research centering on health care law and 
state government procurement regulations. 

Kelly represented an executive of a local 
technology and market research company 
and a number of high-level executives in con-
nection with the company’s practice of dating 
options. Formal charges were never brought 
by the Securities and Exchange Commission. 

Kelly’s expertise in construction matters 
has been instrumental in resolving complex 
legal disputes that can arise when large-scale 
projects go awry. She is a responsive and dili-
gent advisor who grasps the issues quickly and 
provides solid guidance and out-of-the-box 
strategies. She is frequently quoted in media 
regarding high-pro�le government investi-
gations, including in WGBH, the New York 
Times and Massachusetts Lawyers Weekly. 

Kelly is admitted to practice in local and 
federal courts in Massachusetts and in the 1st 
U.S. Court of Appeals. MLW

In his role as special counsel at Wilmer-
Hale, H. David Gold is widely recognized 
as a trusted advisor to the commercial real 
estate industry. Putting nearly two decades 
of experience in construction, real estate, 
environmental and energy law, he coun-
sels clients on construction, architect and 
design-build agreements for projects large 
and small, including contracts for life sci-
ence campuses and lab, manufacturing and 
research-and-development facilities, as well 
as hotel and o�ce space development and 
renovations, senior housing projects, solar 
farms, and roo�op solar projects. 

Prior to attending law school, Gold was an 
environmental consultant in Massachusetts, 
Arizona and California. Later, he served as 
a law clerk with the Environmental and Nat-
ural Resources Division of the U.S. Depart-
ment of Justice. 

Gold has counseled an electric power au-
thority on operation of a natural gas pipeline 
in Puerto Rico and advised a global biophar-
maceutical company on storage and disposal 
of medical waste. He’s overseen a national oil 
and gas company’s implementation of stream 
and wetlands restoration and mitigation ac-

tivities related to Clean Water Act compli-
ance, as well as the transfer of permitting 
requirements and remediation obligations 
of an oil company’s New England retail op-
erations.

Gold’s vast experience includes handling 
negotiations over contracts involving mil-
lions of dollars in o�ce space renovations 
and relocations, and he has become a trusted 
resource for clients looking to handle a wide 
range of legal issues from the complexities 
of environmental, zoning and land use reg-
ulations to representations before regulatory 
agencies. MLW

SARAH P. KELLY

H. DAVID GOLD

William M. Hill’s practice encompasses 
all manner of construction and real es-
tate disputes and transactions, as well as 
commercial and corporate litigation. He 
represents and counsels individuals, small 
businesses, �nancial institutions, nonprof-
its and publicly traded companies, and has 
a track record of delivering for clients on a 
wide variety of projects in an e�cient and 
timely manner. 

Hill is active as a leader in both the legal 
and general communities. As a past chair of 
the Boston Bar Association’s construction 
law committee and of the ABA’s Forum on 
Construction Law, he is a respected speak-
er and author who has led programs and 
publications for the ABA and BBA as well 
as other trade and industry organizations. 
Topics of his lectures and articles include 
techniques for direct and cross-examina-
tion of experts, electronic discovery, me-
diation and various construction law sub-
jects. He has also authored op-ed pieces in 
the Boston Globe. 

Since 2019, Hill has been the found-
er and chair of the board for Building for 

Good, Inc., a national web-based platform 
linking non-pro�ts and charities with 
skilled pro bono construction attorneys. 

Hill represented DivcoWest in all mat-
ters pertaining to the dra�ing of construc-
tion documents for the 42-acre North-
Point project in Cambridge; negotiated the 
contract for Greater Boston Food Bank’s 
115,000-square foot distribution facility; 
and represented General Electric in all 
phases of construction related to its Boston 
headquarters. MLW

As co-chair of the Construction and Pub-
lic Contracts Group at Hinkley Allen, Joel 
Lewin has represented some of the largest 
contractors in the United States and coun-
selled contractors from around the world, 
including those from France, Germany, 
Canada, Australia, Spain, Denmark, China 
and Italy. 

Lewin’s diverse workload includes coun-
seling clients on major public infrastructure 
including tunnels, bridges, highways and 
wastewater treatment plants. In addition, 
he focuses on building projects including 
o�ces, shopping centers, power plants, hos-
pitals, schools and airports. His practice has 
included representing contractors that rank 
among the top 20 in the nation, and he has 
participated in the trials of various large and 
complex construction disputes, both in the 
courtroom and in arbitration.

His notable achievements include obtain-
ing the largest arbitration award on a con-
struction project against a public authority 
in New England history, a $183 million re-
covery for Perini Kiewit Cashman relating 
to the Big Dig. Lewin also represented the 
general contractor on the largest private 
contract in Massachusetts history, the $1.5 

billion Encore Casino, and successfully de-
fended the general contractor against more 
than $30 million of subcontractor claims. 

Lewin also managed a $20 million recov-
ery for a general contractor in the massive 
renovation of the Su�olk County Court-
house and represented a joint venture 
against the Massachusetts Highway Depart-
ment in connection with various claims of 
disruption, delays and defects related to the 
$226-million Ted Williams Tunnel project.

Lewin has served on the American Bar 
Association’s Forum Committee on the 
Construction Industry and has been on 
Hinckley Allen’s Executive Committee 
since 2000. MLW

Member, Mintz  
Boston 

Partner, Hinkley Allen 
Boston

Partner, Nutter  
Boston

Special Counsel, WilmerHale  
Boston

WILLIAM M. HILL

JOEL LEWIN

Achievements and professional activities
Fellow, Construction Lawyers Society of America; guest lecturer, MIT Center for Real Estate Graduate Pro-
gram; vice-chair, ABA Section of Environment, Energy and Resources Water Resources Committee; member, 
American Water Resources Association; former co-chair, Wetlands and Waterways Committee, Boston Bar 
Association; former president, Young Professionals in Energy-Boston; former board of directors member, 
Boston Natural Areas Network

Achievements and professional activities
Honoree, Top Women of Law, Massachusetts Lawyers Weekly; former chair, litigation department, Nutter; 
member, board of directors, Volunteer Lawyers Project

Achievements and professional activities
Co-chair, Construction and Public Contracts Group, Hinkley Allen; member, Executive Committee, Hinkley 
Allen; former law clerk to the Chief Justice, Appeals Court; fellow, American College of Construction Law-
yers; former member, Board of Directors, Associated General Contractors of Massachusetts; former co-chair, 
Construction Law Committee, Boston Bar Association; former member, Board of Directors, Construction 
Industries of Massachusetts; client service all-star, BTI Consulting Group, Inc. 

Achievements and professional activities
Co-chair, Construction Practice Group, Mintz; fellow, American College of Construction Lawyers; former 
chair, American Bar Association Forum on Construction Law; member, American Arbitration Association 
panel of construction neutrals; former member, governing committee, ABA Forum on Construction Law; 
chair, marketing committee, ABA Forum on Construction Law; former chair, construction law committee, 
Boston Bar Association; member and former chairman, Appalachian Mountain Club; honoree, distinguished 
service award, Appalachian Mountain Club; founder and chair of the board, Building for Good, Inc.; fellow, 
American Bar Foundation
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Described by colleagues as a lawyer’s ver-
sion of St. Jude — the patron saint of lost 
causes — Peter B. McGlynn isn’t afraid to 
take on the di�cult cases. Having tried more 
than 150 matters in over 20 states, the Su�olk 
University graduate has established a strong 
practice in construction and surety, as well as 
bankruptcy and creditor’s rights. 

His resume includes two trials in the Del-
aware Chancery Court concerning a failed 
$3 billion real estate development project, 
representation of clients in connection with 
commercial, industrial and multi-fami-
ly construction projects along the Eastern 
Seaboard valued at over $2.5 billion and the 
defense of a company’s principal being sued 
by one of the largest general contractors in 
the U.S. for RICO violations. Most recent-
ly, he worked on the high-pro�le matters of 
Exchange St. Hotel LLC v. Tocci Building 
Corporation and Tocci Building Corpora-
tion v. Merit Mechanical Corporation, et al., 
in a dispute concerning the construction of a 
$25 million Hilton Hotel in Rhode Island. He 
also represented the client in relation to six 
actions brought by subcontractors under the 
state’s mechanic’s lien law. 

During the COVID-19 pandemic, Mc-

Glynn, who is also trained as a mediator, 
served as legal advisor to real estate develop-
ers, construction users, restaurants and retail 
establishments on the impact of restrictions 
and moratoria and potential bases for recov-
ery of damages. 

A highly sought-a�er speaker, McGlynn 
has made presentations on litigation, real es-
tate development, construction, bankruptcy 
and surety law to a wide variety of organiza-
tions, including the National Society of Pro-
fessional Engineers. He has lectured on con-
struction law and litigation at Northeastern 
University, Wentworth Institute of Technol-
ogy and the University of Wisconsin. MLW

Partner, Bernkopf Goodman 
Boston

PETER B. MCGLYNN

Kirk J. McCormick chairs the Con-
struction Law Group at Ruberto, Israel 
& Weiner. He represents general con-
tractors, subcontractors, sureties, own-
ers, architects and engineers nationwide 
on construction projects both public 
and private. 

McCormick has extensive experience 
with bond claims, subrogation matters, 
construction defect allegations, CGL 
and professional liability insurance is-
sues, mechanic’s liens and the admin-
istration and termination of contracts. 
His practice covers preparing, submit-
ting and defending on various claims 
and he has a solid track record of deal-
ing with federal, state and local govern-
ment contracts including bid protests, 
default terminations, False Claims Act 
defenses and procurement and contract 
administration under the Federal Ac-
quisition Regulation system as well as 
state and local procurement laws. 

A graduate of Georgetown University, 
McCormick has handled a number of 
notable cases. He represented a gener-
al contractor in a seven-day arbitration 
hearing against a subcontractor con-
cerning the Dulles Air Tra�c Control 
Tower project in Virginia. In California, 

he plead the case of a contractor pur-
suing site condition claims against the 
U.S. Army Corps of Engineers related to 
a project at Vandenberg Air Force Base. 
He also represented a general contrac-
tor in a Big Dig-related lawsuit against 
an elevator subcontractor, involving 
several million dollars in liquidated 
damages that had been assessed against 
the contractor by the project owner. 

McCormick also handled a dispute 
over a default termination on a U.S. 
Navy project in Maryland and the ne-
gotiation of a favorable settlement in a 
case involving over 100 change orders 
on a General Services Administration 
build-out in Pennsylvania. MLW

KIRK J. MCCORMICK

Shareholder, Ruberto, Israel & Weiner 
Boston

Achievements and professional activities
Chair, Construction Law Group, Ruberto, Israel & Weiner; member, Town of Reading Permanent Building 
Committee; member, Associated General Contractors of America

Achievements and professional activities
Chair, Trial Department, Bernkopf Goodman; fellow, Construction Lawyers Society of America; member, 
planning committee, Tina’s Wish, Boston Gathering; former member, Town of Dover Conservation Commis-
sion; former member, board of trustees, St. Thomas More School; founder, New England Construction & 
Real Estate Conference

CONGRATULATIONS,

PETER B. MCGLYNN 

Bernkopf’s attorneys and staff are
exceptionally pleased to join 
Massachusetts Lawyers Weekly in
recognizing Peter B. McGlynn as a 
Go To Lawyer.

Bernkopf 
Two Seaport Lane, Boston, MA 02210  

617-790-3000
bernkopflegal.com
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With 38 years of experience in tri-
al law, James B. Peloquin has risen to 
chair both the trial department and 
construction and mediation/arbitra-
tion groups at Conn Kavanaugh. He 
has tried over 40 cases to verdict with a 
95-percent win rate.

While a large portion of his work is in 
the construction arena, he also handles 
business disputes, as well as all manner 
of tort or professional liability matters. 
Peloquin represented the general con-
tractor in one of the most catastrophic 
construction site accidents in Boston 
this century, when an 11,000-pound 
motorized scaffold fell 14 stories and 
killed three people. Significant settle-
ments followed, but Peloquin’s client 
made only a de minimis contribu-
tion due to his successful assertion of 
claims for contractual indemnification 
against other defendants in the case. 

Peloquin also handled the case of 
a Boston-area electrical contractor 
during the rupture of a shotcrete hose 
in the construction of an underground 
sewage tunnel. Amid allegations that 
rescue operations were hampered by 

problems with his client’s telecommu-
nication systems, the Boston College 
Law School graduate obtained a de-
fense verdict following a three-week 
jury trial and two hours of delibera-
tions. 

Other matters have seen the veter-
an attorney earn a defense verdict for 
the manufacturer of a miter saw and 
a summary judgement for an interna-
tional engineering firm. He has also 
done work as a mediator in count-
less construction disputes with values 
ranging from tens of thousands to tens 
of millions of dollars. MLW

JAMES B. PELOQUIN

Having successfully handled dozens of 
high-stakes matters in municipal law litiga-
tion and public construction, Christopher 
J. Petrini is widely regarded as a premier 
attorney in the �eld.

An honors graduate of Duke University 
School of Law, Petrini was a sta� editor at 
Law and Contemporary Problems. Later, 
he’d serve as a clerk for Judge �eodore M. 
McMillian of the 8th U.S. Court of Appeals 
in St. Louis, where he researched and wrote 
dra� decisions on questions of federal law, 
several of which received national atten-
tion. 

Petrini is routinely retained by towns 
to serve as special counsel in handling 
complex construction litigation. Having 
practiced at Hinckley, Allen & Snyder and 
Conn Kavanaugh before founding his own 
�rm in 2004, he has litigated such cases for 
dozens of municipalities, from Barnstable 
and Falmouth to Leicester and Spring�eld. 

Petrini obtained a $14.6 million verdict 
in a construction/infrastructure case on be-
half of the Town of Holden against the City 
of Worcester and the state’s Department of 

Conservation and Recreation, in an eight-
day jury tried matter that displayed his 
expertise and extensive background in the 
world of municipal sewer agreements and 
sewer transport charges. 

He also organized the annual confer-
ence on Public Construction Law Updates 
through the Massachusetts Municipal Law-
yers Association. �e conference is a sig-
nature opportunity for public and private 
counsel involved in construction matters to 
share insights, including the latest case law 
and regulatory developments. MLW

Founder, Petrini & Associates 
Framingham

Partner, Conn Kavanaugh  
Boston

CHRISTOPHER J. PETRINI

‘‘Jim is an efficient and highly skilled 
litigator who knows the ins and outs of 
construction law and the practicalities 
of litigation. His advice is spot on, and 
he achieves excellent results.”

        – In-house counsel for a major engineering firm

‘‘I have had the good fortune to work 
with Jim on a number of matters over 
the years. Jim is not only a great lawyer, 
but he is a terrific problem solver. 
His intellect and common sense 
allow him to cut to the heart of the 
matter and find the best and most 
efficient solution. His clients are in 
very good hands.”

        – Thomas E. Kenney, Fellow Attorney

‘‘Not only does Jim richly deserve 
this recognition, he is a good person. 
I am proud to call him my friend 
and partner.”

        – Kurt Fliegauf, partner

One Federal Street, 15th Floor

Boston, MA 02110

617.482.8200 | connkavanaugh.com

  People   
    are Talking 
      about  
Jim
  Peloquin.

James B. Peloquin
Go-To Construction Lawyer

Achievements and professional activities
Former co-chair, Civil Litigation Section of the Boston Bar Association; member, International Association of 
Defense Counsel; charter fellow, Construction Lawyers Society of America; member, Trial Law Institute and 
Diversity Law Institute of Construction Lawyers Society of America; Order of Equitas, Construction Lawyers 
Society of America; partner Conn Kavanaugh Rosenthal Peisch & Ford; chair of the trial department and 
construction and mediation/arbitration groups at Conn Kavanaugh Rosenthal Peisch & Ford 

Achievements and professional activities
Former president, Massachusetts Municipal Lawyers Association; special counsel, Town of Holden; co-chair, 
Massachusetts Bar Association Construction Litigation Committee, Civil Litigation Section Council; former 
town counsel, Town of Framingham; city solicitor, Town of Framingham; town counsel, Town of Sherborn; 
Robert W. Ritchie Special Achievement Award; President’s Award for excellence in municipal law and service 
to the furtherance of local government; regional vice-president, International Municipal Lawyers Associa-
tion; IMLA Amicus Service Award; founder and chair, Massachusetts Municipal Lawyers Association Annual 
Public Construction and Infrastructure Update Conference 
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Adam C. Ponte routinely represents devel-
opers and contractors in complex residential 
and commercial construction projects, from 
preparation and negotiation to project exe-
cution. He deals with matters ranging from 
formal demand correspondence to litigation 
in both federal and state courts.

A graduate of College of the Holy Cross, 
Ponte earned his law degree from Boston 
University a� er having previously worked as 
a business technology consultant with Accen-
ture LLP, Comcast Corporation and NBCU-
niversal. He later interned with the Middlesex 
District Attorney’s O�  ce Cyber Protection 
Unit and served as a summer associate at 
Collora, as well as a law clerk with � e Kra�  
Group. 

Ponte is chair of the Litigation Department 
at Fletcher Tilton as well as a member of the 
� rm’s Management Committee. His practice 
is focused on complex civil litigation, where 
he represents businesses and individuals in 
business matters, construction disputes, risk 
management, real estate issues, and employ-
ment cases. He also handles trust and estate 
litigation and has represented trustees and 
bene� ciaries before various probate and fam-
ily courts. 

In his work for construction and restaurant 

clients, he has counseled those he represents 
on numerous construction contracts, includ-
ing those provided by the American Institute 
of Architects, Design-Build Institute of Amer-
ica and ConsensusDocs. Ponte also handles li-
censing, zoning and permit matters, including 
applications before the Alcoholic Beverages 
Control Commission.

Ponte successfully prosecuted claims at trial 
on behalf of a developer against a major New 
England commercial general contractor for 
breach of contract and misrepresentation. He 
has also negotiated and represented through 
completion multiple commercial construc-
tion projects with guaranteed maximum pric-
es exceeding $50 million. MLW

ADAM C. PONTE

Clients have come to rely on Leah A. 
Rochwarg, leader of the transactional and 
dispute resolution practice at Bowditch 
& Dewey, for her creativity, collaborative 
nature, and ability to identify and develop 
their goals. 

A former instructor at the National In-
stitute for Trial Advocacy and partner at a 
global law � rm, Rochwarg works with de-
velopers, investors and corporate real estate 
departments, as well as business, legal and 
risk management teams to advance client 
interests. She counsels at all stages of a proj-
ect, from requests for proposals through 
negotiation of contract documents to guid-
ance on dispute avoidance. 

As project counsel, Rochwarg has 
worked on industrial and mixed use devel-
opments, multifamily housing, hospitality 
and manufacturing facilities and schools. 
From the � rst feasibility study to the � nal 
close-out phase, she handles contract dis-
putes, design and construction services, 
and procurement and bid protests, She has 
dealt with claims for delay or disruption, 
defective design, payment, performance 
and insurance issues. 

Rochwarg is also a sought-a� er speak-
er who has given numerous presentations 
for multiple legal organizations, including 
“Introducing EJCDCs New CM as Ad-
visor Contract Document Series” for the 
American Bar Association, “Introduction 
to Construction Litigation” for the Real Es-
tate Bar Association for Massachusetts, and 
“Understanding Massachusetts Prompt Pay 
Act” for the Boston Bar Association. 

A LEED-accredited professional, 
Rochwarg is co-editor and contributing 
author of the Wolters Kluwer Construction 
Law Handbook. MLW

Partner, Bowditch & Dewey
Boston

Shareholder, Fletcher Tilton
Boston

LEAH A. ROCHWARG

Petrini & Associates, P.C. 
Public Construction and Infrastructure Group, 
Representing the Public Owner in all 
Phases of Construction Projects.

PETRINILAW.COM
info@petrinilaw.com
508-665-4310

Petrini & Associates, P.C. 
congratulates Founding Principal

Chris Petrini
and all other 2023 Go to 

Construction Lawyer 
recipients!

RUDOLPH FRIEDMANN LLP
Congratulates our Managing Partner and friend,

JIM RUDOLPH
on his selection by Lawyers Weekly as a 

Massachusetts Go-To Construction Lawyer

Jim is a business lawyer who has expertise in construction, real estate, 
corporate and employment law. For over 40 years he has provided 

advice and counsel to contractors, subcontractors, suppliers, engineers 
and architects for a broad range of legal matters.

617.723.7700 | Boston, MA | RFLawyers.com

Achievements and professional activities
Charter fellow, Construction Lawyers Society of America; member, Associated General Contractors of Mas-
sachusetts; co-chair, Construction Law Committee, Boston Bar Association; member, Forum on Construction 
Law, American Bar Association; senior editor and editorial board member, Journal of Legal A� airs and Dis-
pute Resolution in Engineering and Construction; former member, Energy and Environmental Task Force, 
Massachusetts Bar Association; board member, National Association of Women in Construction; co-chair, 
Real Estate Section, Boston Bar Association

Achievements and professional activities
Litigation Department chair and Management Committee member, Fletcher Tilton; former board member, 
Massachusetts Bar Association, Young Lawyers Division; member, AALAM; member, Holy Cross Lawyers As-
sociation; former member, Massachusetts Judicial Nominating Commission
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Defense bar hails trend

ByDavid E. Frank
david.frank@lawyersweekly.com

Recent rulings by two influential trial
judges have found that the treble damages
provision of the tip statute does not apply
retroactively, an issue that courts in
Massachusetts have been split on for nearly
two years.
On Feb. 8, Superior Court Judge

Margaret R. Hinkle, who heads the
Business Litigation Session, determined in
Hernandez, et al. v.Hyatt Corp. that a 2008
amendment to the state’s controversial tip
law — G.L.c.149, §150 — was intended to
be applied prospectively only.
Two months earlier, U.S. District Court

Judge William G. Young, who served as
chief of the court from 1997 to 2005, came
to the same conclusion in DiFiore, et al. v.
American Airlines, Inc.
“There was a point in time [when] the

plaintiffs’ bar had some authority on their
side that made them feel they had leverage
over us during settlement discussions,” said
Brigitte M. Duffy, the Boston lawyer who
represented the defendants in Hernandez.
“There’s no question that now having the
chief of the [BLS] and a former presiding
judge of the federal court saying what
they’ve said here carries some extra weight.”
Duffy, who practices at Seyfarth Shaw,

added that DiFiore and Hernandez are
“evidence of a definite trend which swings
the pendulum back in our direction. It’s
been a good couple of months for defense
attorneys in Massachusetts — and we don’t
always get good months in wage and hour
litigation.”
The full text of the four-page Hernandez

ruling,LawyersWeeklyNo.12-019-10, can be

ordered at www.masslawyersweekly.com.
DiFiore, Lawyers Weekly No. 02-304-09, can
also be found on LawyersWeekly’s website.

‘Confused’judges
Scott E. Adams of Groveland, who

represented the plaintiffs in Hernandez, said
the uncertainty on retroactivity started in
2005 when the Supreme Judicial Court held
in Weidmann v. The Bradford Group that
treble damages could be awarded only on a
finding that an employer had willfully
committed an infraction.
That test was struck down by Chapter 80

of the Acts of 2008, which made
Massachusetts the first state in the country
to impose automatic treble damages for
wage and hour law violations. What
remained unclear was whether the
Legislature intended for damages to apply
to cases that pre-dated the passage of the
bill.

Adams said judges across the state have
been split on the question ever since. For
example, he said, Superior Court Judges
Raymond J.Brassard and Leila R.Kern have
ruled opposite of Hinkle and Young.
“These are significant matters of law that

have some important philosophical
questions underlying them, and there is
clearly a problem with the implementation
and enforcement of them,” Adams said.
“There are a number of judges in

Judges: ‘tip law’not retroactive

YOUNG HINKLE

Both rule treble damages
apply prospectively only
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Few feats are more professionally satisfying than
winning a case that others declared “unwinnable.”

But being able to break new legal ground may be
something lawyers treasure even more.

Boston’s Herbert L. Holtz tasted victory in both re-
spects in 2014.

In May, Holtz successfully defended Massachusetts
General Hospital and its parent company, Partners
HealthCare, in a seven-figure gender discrimination
suit brought by orthopedic surgeon Nina Shervin. The
doctor contended that hospital leadership had wrong-
fully placed her on probation during her residency and
later refused to offer her a full-time position because
she complained about bias.

A federal jury rejected Shervin’s discrimination and
retaliation claims after a six-week trial in which Holtz
argued that Shervin was a promising doctor who had
failed because of performance issues.

Jack Connors, former Partners HealthCare chair-
man of the board, recalls that people thought the case
could not be won.

“Not only did [Holtz] make our case, but he blew
some pretty impressive holes in their case,” Connors
says.

Holtz topped the Shervin win last August when he
convinced Superior Court Judge Jeffrey A. Locke to
recognize a new exception to the privacy restrictions
of the Health Insurance Portability and Accountability
Act. The exception allows health care providers to re-
spond publicly when a patient complains to the media
about the adequacy of the care he received.

Holtz notched that win in a high-profile battle be-
tween his client, Steward Health Care, and The Boston
Globe.

In looking back on the cases, Holtz emphasizes the
critical contributions of the teams of lawyers that
worked with him.

• • •

Q. What were your biggest challenges in the Shervin
case?

A. My biggest challenge was humanizing very fine
people who were otherwise made out [by the
plaintiff ’s counsel] to be the boogiemen. I had to
manage these individuals’ personal concerns and
risks. For example, they subpoenaed Jack Connors.
He was called onto the witness stand to provide
what the plaintiff believed were party admissions.
They weren’t; they were hearsay stuff, water-cooler
gossip. When you have someone like the chairman

of the board who’s called in for that
purpose, it is  a high-wire act for the
lawyer to both defend and protect
him and manage your way through
those shoals to the other side where
you are simply getting competent evi-
dence by first-hand witnesses.

Q. Does the Shervin case have any signifi-
cance beyond the resolution of the dis-
pute between the parties?

A. There was a macro import to the case.
Always overlaying the case was the
fact that these employment cases have
been ratcheted up to a bigger and big-
ger economic model. Recent cases that
have been successfully brought by
these particular plaintiffs’ lawyers
were all seven figures. There was a
huge sea change post-Shervin. The
tide needed to be turned. Shervin
turned it because an employer decid-
ed to stand its ground, withstood six
weeks of a federal trial, and got a jury
to come back and say, “There’s no
there there.”

Q. While Shervin was an employment dis-
crimination case and the Steward
Health Care case involved your client’s at-
tempt to view materials a Boston Globe re-
porter had gathered for a series on the
state’s mental health system, do you see any
similarities in the two actions?

A. Both cases were about fairness. In Shervin, you
wanted fair treatment for the chiefs at Mass. Gen-
eral, the chairman of the board of Partners
HealthCare, and all the doctors who are trying to
serve patients. In Steward Health Care, you had a
hospital system that treated a patient and the pa-
tient is selectively disclosing some medical infor-
mation [to a newspaper reporter] and withholding
other information. All you want is fairness.

Q. Did you realize when you took the Steward Health
Care case that you would need to craft new law?

A. I knew it was going to be tricky. I knew that I did not
want to bring a case with a whiff of prior restraint.
And I knew that HIPAA is a wickedly complicated
regulatory scheme. But I also knew that HIPAA is a
procedural regulation and that it does not create
privileges. That’s the big misconception about
HIPAA. There are exceptions to the overarching
[privacy] protections provided by it. I had a gut
feeling that there might be an exception I might be

able to exploit, but I had no
idea that there was no law
whatsoever on the proposi-
tion that I was urging the

court to support. In the end, it was perfectly sensi-
ble, and it goes to fairness. A patient should not be
able to use HIPAA as a sword.

Q. How do you answer critics who say the Steward
Health Care ruling will chill the willingness of pa-
tients to discuss their care with journalists?

A.What we’re really talking about in all these cases is
the safety of patients and the efficient delivery of
health care. In this case, we had a highly vulnerable
population, people suffering from all forms of men-
tal illness. To the contrary, if The Globe was allowed
to go forward on an incomplete record based on se-
lective disclosures slanted against the [state’s]
largest health care provider for mental illness,
where would the chill set in? The chill would set in
with those people who might otherwise not go to
Steward Health Care because they had seen an in-
complete, slanted, distorted recitation of what Stew-
ard does. Steward does good work. The Globe
should have wanted a complete record. Our inter-
ests were aligned. We wanted to comment.

— PAT MURPHY

• HERBERT L. HOLTZ •
Holtz & Reed

PHOTO BY MERRILL SHEA“There was a huge sea change 
post-Shervin. The tide needed 

to be turned.”
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Diane Bissonnette Moes ascribes 
to the idea that it is one thing to be a 
mentor and another to be a sponsor, 
a concept one of her own sponsors 
shared in what she calls “a really en-
lightening moment.” Lots of lawyers 
will sit down for a half hour, offer 
some advice to a young attorney and 
call themselves a mentor. 

“But a sponsor says, 
‘Come with me,’” she ex-
plains, taking the younger 
lawyer along on business 
meetings or to court, or 
making calls on their be-
half to get them involved 
in a civic association.

“It’s sticking your neck out for the 
people you believe in,” she says. 

Moes abides by that distinction in 
her own efforts to guide the next gen-
eration of lawyers, both at her own 
firm and during her eight years as an 
adjunct professor at her alma mater, 
Suffolk University Law School. Part 
of her desire to be a sponsor comes 
from her own experience going to 
law school after having spent sever-
al years in the health care industry 
— both as a lobbyist in Washington, 
D.C. and vice president of a hospi-
tal — and entering law practice as a 

first-year associate at age 36. 
“It was a very humbling experi-

ence,” Moes admits. 
When she entered the law, she 

stuck with what she knew best: health 
care. Today, she counsels health law 
clients ranging from hospitals to 
physician practices and provider net-
works to vendors. 

When not practicing, 
networking or sponsor-
ing, Moes gives back to her 
community. 

A member of the 
Boston Bar Associ-
ation Health Law 
Steering Com-

mittee and the leadership 
council of the Connors Cen-
ter for Women’s Health and 
Gender Biology, she formerly 
served on the board of UMa-
ss Memorial Health Care, the 
Health Alliance Hospital and 
the University of Massachu-
setts Board of Trustees. She 
recently joined the board of 
Community Servings, an orga-
nization that prepares and deliv-
ers more than 9,000 meals each 
week to individuals homebound 
with serious illnesses. MLW

Diane Bissonnette Moes
Partner, Donoghue, Barrett & Singal, Boston  |  Suffolk University Law School

Reprinted with permission from The Dolan Co., 10 Milk Street, Boston, MA 02108. (800) 444-5297   © 2015  #02136vw
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Defense bar hails trend

ByDavid E. Frank
david.frank@lawyersweekly.com

Recent rulings by two influential trial
judges have found that the treble damages
provision of the tip statute does not apply
retroactively, an issue that courts in
Massachusetts have been split on for nearly
two years.
On Feb. 8, Superior Court Judge

Margaret R. Hinkle, who heads the
Business Litigation Session, determined in
Hernandez, et al. v.Hyatt Corp. that a 2008
amendment to the state’s controversial tip
law — G.L.c.149, §150 — was intended to
be applied prospectively only.
Two months earlier, U.S. District Court

Judge William G. Young, who served as
chief of the court from 1997 to 2005, came
to the same conclusion in DiFiore, et al. v.
American Airlines, Inc.
“There was a point in time [when] the

plaintiffs’ bar had some authority on their
side that made them feel they had leverage
over us during settlement discussions,” said
Brigitte M. Duffy, the Boston lawyer who
represented the defendants in Hernandez.
“There’s no question that now having the
chief of the [BLS] and a former presiding
judge of the federal court saying what
they’ve said here carries some extra weight.”
Duffy, who practices at Seyfarth Shaw,

added that DiFiore and Hernandez are
“evidence of a definite trend which swings
the pendulum back in our direction. It’s
been a good couple of months for defense
attorneys in Massachusetts — and we don’t
always get good months in wage and hour
litigation.”
The full text of the four-page Hernandez

ruling,LawyersWeeklyNo.12-019-10, can be

ordered at www.masslawyersweekly.com.
DiFiore, Lawyers Weekly No. 02-304-09, can
also be found on LawyersWeekly’s website.

‘Confused’judges
Scott E. Adams of Groveland, who

represented the plaintiffs in Hernandez, said
the uncertainty on retroactivity started in
2005 when the Supreme Judicial Court held
in Weidmann v. The Bradford Group that
treble damages could be awarded only on a
finding that an employer had willfully
committed an infraction.
That test was struck down by Chapter 80

of the Acts of 2008, which made
Massachusetts the first state in the country
to impose automatic treble damages for
wage and hour law violations. What
remained unclear was whether the
Legislature intended for damages to apply
to cases that pre-dated the passage of the
bill.

Adams said judges across the state have
been split on the question ever since. For
example, he said, Superior Court Judges
Raymond J.Brassard and Leila R.Kern have
ruled opposite of Hinkle and Young.
“These are significant matters of law that

have some important philosophical
questions underlying them, and there is
clearly a problem with the implementation
and enforcement of them,” Adams said.
“There are a number of judges in

Judges: ‘tip law’not retroactive
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Few feats are more professionally satisfying than
winning a case that others declared “unwinnable.”

But being able to break new legal ground may be
something lawyers treasure even more.

Boston’s Herbert L. Holtz tasted victory in both re-
spects in 2014.

In May, Holtz successfully defended Massachusetts
General Hospital and its parent company, Partners
HealthCare, in a seven-figure gender discrimination
suit brought by orthopedic surgeon Nina Shervin. The
doctor contended that hospital leadership had wrong-
fully placed her on probation during her residency and
later refused to offer her a full-time position because
she complained about bias.

A federal jury rejected Shervin’s discrimination and
retaliation claims after a six-week trial in which Holtz
argued that Shervin was a promising doctor who had
failed because of performance issues.

Jack Connors, former Partners HealthCare chair-
man of the board, recalls that people thought the case
could not be won.

“Not only did [Holtz] make our case, but he blew
some pretty impressive holes in their case,” Connors
says.

Holtz topped the Shervin win last August when he
convinced Superior Court Judge Jeffrey A. Locke to
recognize a new exception to the privacy restrictions
of the Health Insurance Portability and Accountability
Act. The exception allows health care providers to re-
spond publicly when a patient complains to the media
about the adequacy of the care he received.

Holtz notched that win in a high-profile battle be-
tween his client, Steward Health Care, and The Boston
Globe.

In looking back on the cases, Holtz emphasizes the
critical contributions of the teams of lawyers that
worked with him.

• • •

Q. What were your biggest challenges in the Shervin
case?

A. My biggest challenge was humanizing very fine
people who were otherwise made out [by the
plaintiff ’s counsel] to be the boogiemen. I had to
manage these individuals’ personal concerns and
risks. For example, they subpoenaed Jack Connors.
He was called onto the witness stand to provide
what the plaintiff believed were party admissions.
They weren’t; they were hearsay stuff, water-cooler
gossip. When you have someone like the chairman

of the board who’s called in for that
purpose, it is  a high-wire act for the
lawyer to both defend and protect
him and manage your way through
those shoals to the other side where
you are simply getting competent evi-
dence by first-hand witnesses.

Q. Does the Shervin case have any signifi-
cance beyond the resolution of the dis-
pute between the parties?

A. There was a macro import to the case.
Always overlaying the case was the
fact that these employment cases have
been ratcheted up to a bigger and big-
ger economic model. Recent cases that
have been successfully brought by
these particular plaintiffs’ lawyers
were all seven figures. There was a
huge sea change post-Shervin. The
tide needed to be turned. Shervin
turned it because an employer decid-
ed to stand its ground, withstood six
weeks of a federal trial, and got a jury
to come back and say, “There’s no
there there.”

Q. While Shervin was an employment dis-
crimination case and the Steward
Health Care case involved your client’s at-
tempt to view materials a Boston Globe re-
porter had gathered for a series on the
state’s mental health system, do you see any
similarities in the two actions?

A. Both cases were about fairness. In Shervin, you
wanted fair treatment for the chiefs at Mass. Gen-
eral, the chairman of the board of Partners
HealthCare, and all the doctors who are trying to
serve patients. In Steward Health Care, you had a
hospital system that treated a patient and the pa-
tient is selectively disclosing some medical infor-
mation [to a newspaper reporter] and withholding
other information. All you want is fairness.

Q. Did you realize when you took the Steward Health
Care case that you would need to craft new law?

A. I knew it was going to be tricky. I knew that I did not
want to bring a case with a whiff of prior restraint.
And I knew that HIPAA is a wickedly complicated
regulatory scheme. But I also knew that HIPAA is a
procedural regulation and that it does not create
privileges. That’s the big misconception about
HIPAA. There are exceptions to the overarching
[privacy] protections provided by it. I had a gut
feeling that there might be an exception I might be

able to exploit, but I had no
idea that there was no law
whatsoever on the proposi-
tion that I was urging the

court to support. In the end, it was perfectly sensi-
ble, and it goes to fairness. A patient should not be
able to use HIPAA as a sword.

Q. How do you answer critics who say the Steward
Health Care ruling will chill the willingness of pa-
tients to discuss their care with journalists?

A.What we’re really talking about in all these cases is
the safety of patients and the efficient delivery of
health care. In this case, we had a highly vulnerable
population, people suffering from all forms of men-
tal illness. To the contrary, if The Globe was allowed
to go forward on an incomplete record based on se-
lective disclosures slanted against the [state’s]
largest health care provider for mental illness,
where would the chill set in? The chill would set in
with those people who might otherwise not go to
Steward Health Care because they had seen an in-
complete, slanted, distorted recitation of what Stew-
ard does. Steward does good work. The Globe
should have wanted a complete record. Our inter-
ests were aligned. We wanted to comment.

— PAT MURPHY

• HERBERT L. HOLTZ •
Holtz & Reed

PHOTO BY MERRILL SHEA“There was a huge sea change 
post-Shervin. The tide needed 
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Diane Bissonnette Moes ascribes 
to the idea that it is one thing to be a 
mentor and another to be a sponsor, 
a concept one of her own sponsors 
shared in what she calls “a really en-
lightening moment.” Lots of lawyers 
will sit down for a half hour, offer 
some advice to a young attorney and 
call themselves a mentor. 

“But a sponsor says, 
‘Come with me,’” she ex-
plains, taking the younger 
lawyer along on business 
meetings or to court, or 
making calls on their be-
half to get them involved 
in a civic association.

“It’s sticking your neck out for the 
people you believe in,” she says. 

Moes abides by that distinction in 
her own efforts to guide the next gen-
eration of lawyers, both at her own 
firm and during her eight years as an 
adjunct professor at her alma mater, 
Suffolk University Law School. Part 
of her desire to be a sponsor comes 
from her own experience going to 
law school after having spent sever-
al years in the health care industry 
— both as a lobbyist in Washington, 
D.C. and vice president of a hospi-
tal — and entering law practice as a 

first-year associate at age 36. 
“It was a very humbling experi-

ence,” Moes admits. 
When she entered the law, she 

stuck with what she knew best: health 
care. Today, she counsels health law 
clients ranging from hospitals to 
physician practices and provider net-
works to vendors. 

When not practicing, 
networking or sponsor-
ing, Moes gives back to her 
community. 

A member of the 
Boston Bar Associ-
ation Health Law 
Steering Com-

mittee and the leadership 
council of the Connors Cen-
ter for Women’s Health and 
Gender Biology, she formerly 
served on the board of UMa-
ss Memorial Health Care, the 
Health Alliance Hospital and 
the University of Massachu-
setts Board of Trustees. She 
recently joined the board of 
Community Servings, an orga-
nization that prepares and deliv-
ers more than 9,000 meals each 
week to individuals homebound 
with serious illnesses. MLW

Diane Bissonnette Moes
Partner, Donoghue, Barrett & Singal, Boston  |  Suffolk University Law School
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Defense bar hails trend

ByDavid E. Frank
david.frank@lawyersweekly.com

Recent rulings by two influential trial
judges have found that the treble damages
provision of the tip statute does not apply
retroactively, an issue that courts in
Massachusetts have been split on for nearly
two years.
On Feb. 8, Superior Court Judge

Margaret R. Hinkle, who heads the
Business Litigation Session, determined in
Hernandez, et al. v.Hyatt Corp. that a 2008
amendment to the state’s controversial tip
law — G.L.c.149, §150 — was intended to
be applied prospectively only.
Two months earlier, U.S. District Court

Judge William G. Young, who served as
chief of the court from 1997 to 2005, came
to the same conclusion in DiFiore, et al. v.
American Airlines, Inc.
“There was a point in time [when] the

plaintiffs’ bar had some authority on their
side that made them feel they had leverage
over us during settlement discussions,” said
Brigitte M. Duffy, the Boston lawyer who
represented the defendants in Hernandez.
“There’s no question that now having the
chief of the [BLS] and a former presiding
judge of the federal court saying what
they’ve said here carries some extra weight.”
Duffy, who practices at Seyfarth Shaw,

added that DiFiore and Hernandez are
“evidence of a definite trend which swings
the pendulum back in our direction. It’s
been a good couple of months for defense
attorneys in Massachusetts — and we don’t
always get good months in wage and hour
litigation.”
The full text of the four-page Hernandez

ruling,LawyersWeeklyNo.12-019-10, can be

ordered at www.masslawyersweekly.com.
DiFiore, Lawyers Weekly No. 02-304-09, can
also be found on LawyersWeekly’s website.

‘Confused’judges
Scott E. Adams of Groveland, who

represented the plaintiffs in Hernandez, said
the uncertainty on retroactivity started in
2005 when the Supreme Judicial Court held
in Weidmann v. The Bradford Group that
treble damages could be awarded only on a
finding that an employer had willfully
committed an infraction.
That test was struck down by Chapter 80

of the Acts of 2008, which made
Massachusetts the first state in the country
to impose automatic treble damages for
wage and hour law violations. What
remained unclear was whether the
Legislature intended for damages to apply
to cases that pre-dated the passage of the
bill.

Adams said judges across the state have
been split on the question ever since. For
example, he said, Superior Court Judges
Raymond J.Brassard and Leila R.Kern have
ruled opposite of Hinkle and Young.
“These are significant matters of law that

have some important philosophical
questions underlying them, and there is
clearly a problem with the implementation
and enforcement of them,” Adams said.
“There are a number of judges in
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Few feats are more professionally satisfying than
winning a case that others declared “unwinnable.”

But being able to break new legal ground may be
something lawyers treasure even more.

Boston’s Herbert L. Holtz tasted victory in both re-
spects in 2014.

In May, Holtz successfully defended Massachusetts
General Hospital and its parent company, Partners
HealthCare, in a seven-figure gender discrimination
suit brought by orthopedic surgeon Nina Shervin. The
doctor contended that hospital leadership had wrong-
fully placed her on probation during her residency and
later refused to offer her a full-time position because
she complained about bias.

A federal jury rejected Shervin’s discrimination and
retaliation claims after a six-week trial in which Holtz
argued that Shervin was a promising doctor who had
failed because of performance issues.

Jack Connors, former Partners HealthCare chair-
man of the board, recalls that people thought the case
could not be won.

“Not only did [Holtz] make our case, but he blew
some pretty impressive holes in their case,” Connors
says.

Holtz topped the Shervin win last August when he
convinced Superior Court Judge Jeffrey A. Locke to
recognize a new exception to the privacy restrictions
of the Health Insurance Portability and Accountability
Act. The exception allows health care providers to re-
spond publicly when a patient complains to the media
about the adequacy of the care he received.

Holtz notched that win in a high-profile battle be-
tween his client, Steward Health Care, and The Boston
Globe.

In looking back on the cases, Holtz emphasizes the
critical contributions of the teams of lawyers that
worked with him.

• • •

Q. What were your biggest challenges in the Shervin
case?

A. My biggest challenge was humanizing very fine
people who were otherwise made out [by the
plaintiff ’s counsel] to be the boogiemen. I had to
manage these individuals’ personal concerns and
risks. For example, they subpoenaed Jack Connors.
He was called onto the witness stand to provide
what the plaintiff believed were party admissions.
They weren’t; they were hearsay stuff, water-cooler
gossip. When you have someone like the chairman

of the board who’s called in for that
purpose, it is  a high-wire act for the
lawyer to both defend and protect
him and manage your way through
those shoals to the other side where
you are simply getting competent evi-
dence by first-hand witnesses.

Q. Does the Shervin case have any signifi-
cance beyond the resolution of the dis-
pute between the parties?

A. There was a macro import to the case.
Always overlaying the case was the
fact that these employment cases have
been ratcheted up to a bigger and big-
ger economic model. Recent cases that
have been successfully brought by
these particular plaintiffs’ lawyers
were all seven figures. There was a
huge sea change post-Shervin. The
tide needed to be turned. Shervin
turned it because an employer decid-
ed to stand its ground, withstood six
weeks of a federal trial, and got a jury
to come back and say, “There’s no
there there.”

Q. While Shervin was an employment dis-
crimination case and the Steward
Health Care case involved your client’s at-
tempt to view materials a Boston Globe re-
porter had gathered for a series on the
state’s mental health system, do you see any
similarities in the two actions?

A. Both cases were about fairness. In Shervin, you
wanted fair treatment for the chiefs at Mass. Gen-
eral, the chairman of the board of Partners
HealthCare, and all the doctors who are trying to
serve patients. In Steward Health Care, you had a
hospital system that treated a patient and the pa-
tient is selectively disclosing some medical infor-
mation [to a newspaper reporter] and withholding
other information. All you want is fairness.

Q. Did you realize when you took the Steward Health
Care case that you would need to craft new law?

A. I knew it was going to be tricky. I knew that I did not
want to bring a case with a whiff of prior restraint.
And I knew that HIPAA is a wickedly complicated
regulatory scheme. But I also knew that HIPAA is a
procedural regulation and that it does not create
privileges. That’s the big misconception about
HIPAA. There are exceptions to the overarching
[privacy] protections provided by it. I had a gut
feeling that there might be an exception I might be

able to exploit, but I had no
idea that there was no law
whatsoever on the proposi-
tion that I was urging the

court to support. In the end, it was perfectly sensi-
ble, and it goes to fairness. A patient should not be
able to use HIPAA as a sword.

Q. How do you answer critics who say the Steward
Health Care ruling will chill the willingness of pa-
tients to discuss their care with journalists?

A.What we’re really talking about in all these cases is
the safety of patients and the efficient delivery of
health care. In this case, we had a highly vulnerable
population, people suffering from all forms of men-
tal illness. To the contrary, if The Globe was allowed
to go forward on an incomplete record based on se-
lective disclosures slanted against the [state’s]
largest health care provider for mental illness,
where would the chill set in? The chill would set in
with those people who might otherwise not go to
Steward Health Care because they had seen an in-
complete, slanted, distorted recitation of what Stew-
ard does. Steward does good work. The Globe
should have wanted a complete record. Our inter-
ests were aligned. We wanted to comment.

— PAT MURPHY

• HERBERT L. HOLTZ •
Holtz & Reed
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Diane Bissonnette Moes ascribes 
to the idea that it is one thing to be a 
mentor and another to be a sponsor, 
a concept one of her own sponsors 
shared in what she calls “a really en-
lightening moment.” Lots of lawyers 
will sit down for a half hour, offer 
some advice to a young attorney and 
call themselves a mentor. 

“But a sponsor says, 
‘Come with me,’” she ex-
plains, taking the younger 
lawyer along on business 
meetings or to court, or 
making calls on their be-
half to get them involved 
in a civic association.

“It’s sticking your neck out for the 
people you believe in,” she says. 

Moes abides by that distinction in 
her own efforts to guide the next gen-
eration of lawyers, both at her own 
firm and during her eight years as an 
adjunct professor at her alma mater, 
Suffolk University Law School. Part 
of her desire to be a sponsor comes 
from her own experience going to 
law school after having spent sever-
al years in the health care industry 
— both as a lobbyist in Washington, 
D.C. and vice president of a hospi-
tal — and entering law practice as a 

first-year associate at age 36. 
“It was a very humbling experi-

ence,” Moes admits. 
When she entered the law, she 

stuck with what she knew best: health 
care. Today, she counsels health law 
clients ranging from hospitals to 
physician practices and provider net-
works to vendors. 

When not practicing, 
networking or sponsor-
ing, Moes gives back to her 
community. 

A member of the 
Boston Bar Associ-
ation Health Law 
Steering Com-

mittee and the leadership 
council of the Connors Cen-
ter for Women’s Health and 
Gender Biology, she formerly 
served on the board of UMa-
ss Memorial Health Care, the 
Health Alliance Hospital and 
the University of Massachu-
setts Board of Trustees. She 
recently joined the board of 
Community Servings, an orga-
nization that prepares and deliv-
ers more than 9,000 meals each 
week to individuals homebound 
with serious illnesses. MLW

Diane Bissonnette Moes
Partner, Donoghue, Barrett & Singal, Boston  |  Suffolk University Law School
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Defense bar hails trend

ByDavid E. Frank
david.frank@lawyersweekly.com

Recent rulings by two influential trial
judges have found that the treble damages
provision of the tip statute does not apply
retroactively, an issue that courts in
Massachusetts have been split on for nearly
two years.
On Feb. 8, Superior Court Judge

Margaret R. Hinkle, who heads the
Business Litigation Session, determined in
Hernandez, et al. v.Hyatt Corp. that a 2008
amendment to the state’s controversial tip
law — G.L.c.149, §150 — was intended to
be applied prospectively only.
Two months earlier, U.S. District Court

Judge William G. Young, who served as
chief of the court from 1997 to 2005, came
to the same conclusion in DiFiore, et al. v.
American Airlines, Inc.
“There was a point in time [when] the

plaintiffs’ bar had some authority on their
side that made them feel they had leverage
over us during settlement discussions,” said
Brigitte M. Duffy, the Boston lawyer who
represented the defendants in Hernandez.
“There’s no question that now having the
chief of the [BLS] and a former presiding
judge of the federal court saying what
they’ve said here carries some extra weight.”
Duffy, who practices at Seyfarth Shaw,

added that DiFiore and Hernandez are
“evidence of a definite trend which swings
the pendulum back in our direction. It’s
been a good couple of months for defense
attorneys in Massachusetts — and we don’t
always get good months in wage and hour
litigation.”
The full text of the four-page Hernandez

ruling,LawyersWeeklyNo.12-019-10, can be

ordered at www.masslawyersweekly.com.
DiFiore, Lawyers Weekly No. 02-304-09, can
also be found on LawyersWeekly’s website.

‘Confused’judges
Scott E. Adams of Groveland, who

represented the plaintiffs in Hernandez, said
the uncertainty on retroactivity started in
2005 when the Supreme Judicial Court held
in Weidmann v. The Bradford Group that
treble damages could be awarded only on a
finding that an employer had willfully
committed an infraction.
That test was struck down by Chapter 80

of the Acts of 2008, which made
Massachusetts the first state in the country
to impose automatic treble damages for
wage and hour law violations. What
remained unclear was whether the
Legislature intended for damages to apply
to cases that pre-dated the passage of the
bill.

Adams said judges across the state have
been split on the question ever since. For
example, he said, Superior Court Judges
Raymond J.Brassard and Leila R.Kern have
ruled opposite of Hinkle and Young.
“These are significant matters of law that

have some important philosophical
questions underlying them, and there is
clearly a problem with the implementation
and enforcement of them,” Adams said.
“There are a number of judges in

Judges: ‘tip law’not retroactive
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Few feats are more professionally satisfying than
winning a case that others declared “unwinnable.”

But being able to break new legal ground may be
something lawyers treasure even more.

Boston’s Herbert L. Holtz tasted victory in both re-
spects in 2014.

In May, Holtz successfully defended Massachusetts
General Hospital and its parent company, Partners
HealthCare, in a seven-figure gender discrimination
suit brought by orthopedic surgeon Nina Shervin. The
doctor contended that hospital leadership had wrong-
fully placed her on probation during her residency and
later refused to offer her a full-time position because
she complained about bias.

A federal jury rejected Shervin’s discrimination and
retaliation claims after a six-week trial in which Holtz
argued that Shervin was a promising doctor who had
failed because of performance issues.

Jack Connors, former Partners HealthCare chair-
man of the board, recalls that people thought the case
could not be won.

“Not only did [Holtz] make our case, but he blew
some pretty impressive holes in their case,” Connors
says.

Holtz topped the Shervin win last August when he
convinced Superior Court Judge Jeffrey A. Locke to
recognize a new exception to the privacy restrictions
of the Health Insurance Portability and Accountability
Act. The exception allows health care providers to re-
spond publicly when a patient complains to the media
about the adequacy of the care he received.

Holtz notched that win in a high-profile battle be-
tween his client, Steward Health Care, and The Boston
Globe.

In looking back on the cases, Holtz emphasizes the
critical contributions of the teams of lawyers that
worked with him.

• • •

Q. What were your biggest challenges in the Shervin
case?

A. My biggest challenge was humanizing very fine
people who were otherwise made out [by the
plaintiff ’s counsel] to be the boogiemen. I had to
manage these individuals’ personal concerns and
risks. For example, they subpoenaed Jack Connors.
He was called onto the witness stand to provide
what the plaintiff believed were party admissions.
They weren’t; they were hearsay stuff, water-cooler
gossip. When you have someone like the chairman

of the board who’s called in for that
purpose, it is  a high-wire act for the
lawyer to both defend and protect
him and manage your way through
those shoals to the other side where
you are simply getting competent evi-
dence by first-hand witnesses.

Q. Does the Shervin case have any signifi-
cance beyond the resolution of the dis-
pute between the parties?

A. There was a macro import to the case.
Always overlaying the case was the
fact that these employment cases have
been ratcheted up to a bigger and big-
ger economic model. Recent cases that
have been successfully brought by
these particular plaintiffs’ lawyers
were all seven figures. There was a
huge sea change post-Shervin. The
tide needed to be turned. Shervin
turned it because an employer decid-
ed to stand its ground, withstood six
weeks of a federal trial, and got a jury
to come back and say, “There’s no
there there.”

Q. While Shervin was an employment dis-
crimination case and the Steward
Health Care case involved your client’s at-
tempt to view materials a Boston Globe re-
porter had gathered for a series on the
state’s mental health system, do you see any
similarities in the two actions?

A. Both cases were about fairness. In Shervin, you
wanted fair treatment for the chiefs at Mass. Gen-
eral, the chairman of the board of Partners
HealthCare, and all the doctors who are trying to
serve patients. In Steward Health Care, you had a
hospital system that treated a patient and the pa-
tient is selectively disclosing some medical infor-
mation [to a newspaper reporter] and withholding
other information. All you want is fairness.

Q. Did you realize when you took the Steward Health
Care case that you would need to craft new law?

A. I knew it was going to be tricky. I knew that I did not
want to bring a case with a whiff of prior restraint.
And I knew that HIPAA is a wickedly complicated
regulatory scheme. But I also knew that HIPAA is a
procedural regulation and that it does not create
privileges. That’s the big misconception about
HIPAA. There are exceptions to the overarching
[privacy] protections provided by it. I had a gut
feeling that there might be an exception I might be

able to exploit, but I had no
idea that there was no law
whatsoever on the proposi-
tion that I was urging the

court to support. In the end, it was perfectly sensi-
ble, and it goes to fairness. A patient should not be
able to use HIPAA as a sword.

Q. How do you answer critics who say the Steward
Health Care ruling will chill the willingness of pa-
tients to discuss their care with journalists?

A.What we’re really talking about in all these cases is
the safety of patients and the efficient delivery of
health care. In this case, we had a highly vulnerable
population, people suffering from all forms of men-
tal illness. To the contrary, if The Globe was allowed
to go forward on an incomplete record based on se-
lective disclosures slanted against the [state’s]
largest health care provider for mental illness,
where would the chill set in? The chill would set in
with those people who might otherwise not go to
Steward Health Care because they had seen an in-
complete, slanted, distorted recitation of what Stew-
ard does. Steward does good work. The Globe
should have wanted a complete record. Our inter-
ests were aligned. We wanted to comment.

— PAT MURPHY

• HERBERT L. HOLTZ •
Holtz & Reed

PHOTO BY MERRILL SHEA“There was a huge sea change 
post-Shervin. The tide needed 
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Diane Bissonnette Moes ascribes 
to the idea that it is one thing to be a 
mentor and another to be a sponsor, 
a concept one of her own sponsors 
shared in what she calls “a really en-
lightening moment.” Lots of lawyers 
will sit down for a half hour, offer 
some advice to a young attorney and 
call themselves a mentor. 

“But a sponsor says, 
‘Come with me,’” she ex-
plains, taking the younger 
lawyer along on business 
meetings or to court, or 
making calls on their be-
half to get them involved 
in a civic association.

“It’s sticking your neck out for the 
people you believe in,” she says. 

Moes abides by that distinction in 
her own efforts to guide the next gen-
eration of lawyers, both at her own 
firm and during her eight years as an 
adjunct professor at her alma mater, 
Suffolk University Law School. Part 
of her desire to be a sponsor comes 
from her own experience going to 
law school after having spent sever-
al years in the health care industry 
— both as a lobbyist in Washington, 
D.C. and vice president of a hospi-
tal — and entering law practice as a 

first-year associate at age 36. 
“It was a very humbling experi-

ence,” Moes admits. 
When she entered the law, she 

stuck with what she knew best: health 
care. Today, she counsels health law 
clients ranging from hospitals to 
physician practices and provider net-
works to vendors. 

When not practicing, 
networking or sponsor-
ing, Moes gives back to her 
community. 

A member of the 
Boston Bar Associ-
ation Health Law 
Steering Com-

mittee and the leadership 
council of the Connors Cen-
ter for Women’s Health and 
Gender Biology, she formerly 
served on the board of UMa-
ss Memorial Health Care, the 
Health Alliance Hospital and 
the University of Massachu-
setts Board of Trustees. She 
recently joined the board of 
Community Servings, an orga-
nization that prepares and deliv-
ers more than 9,000 meals each 
week to individuals homebound 
with serious illnesses. MLW

Diane Bissonnette Moes
Partner, Donoghue, Barrett & Singal, Boston  |  Suffolk University Law School
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Defense bar hails trend

ByDavid E. Frank
david.frank@lawyersweekly.com

Recent rulings by two influential trial
judges have found that the treble damages
provision of the tip statute does not apply
retroactively, an issue that courts in
Massachusetts have been split on for nearly
two years.
On Feb. 8, Superior Court Judge

Margaret R. Hinkle, who heads the
Business Litigation Session, determined in
Hernandez, et al. v.Hyatt Corp. that a 2008
amendment to the state’s controversial tip
law — G.L.c.149, §150 — was intended to
be applied prospectively only.
Two months earlier, U.S. District Court

Judge William G. Young, who served as
chief of the court from 1997 to 2005, came
to the same conclusion in DiFiore, et al. v.
American Airlines, Inc.
“There was a point in time [when] the

plaintiffs’ bar had some authority on their
side that made them feel they had leverage
over us during settlement discussions,” said
Brigitte M. Duffy, the Boston lawyer who
represented the defendants in Hernandez.
“There’s no question that now having the
chief of the [BLS] and a former presiding
judge of the federal court saying what
they’ve said here carries some extra weight.”
Duffy, who practices at Seyfarth Shaw,

added that DiFiore and Hernandez are
“evidence of a definite trend which swings
the pendulum back in our direction. It’s
been a good couple of months for defense
attorneys in Massachusetts — and we don’t
always get good months in wage and hour
litigation.”
The full text of the four-page Hernandez

ruling,LawyersWeeklyNo.12-019-10, can be

ordered at www.masslawyersweekly.com.
DiFiore, Lawyers Weekly No. 02-304-09, can
also be found on LawyersWeekly’s website.

‘Confused’judges
Scott E. Adams of Groveland, who

represented the plaintiffs in Hernandez, said
the uncertainty on retroactivity started in
2005 when the Supreme Judicial Court held
in Weidmann v. The Bradford Group that
treble damages could be awarded only on a
finding that an employer had willfully
committed an infraction.
That test was struck down by Chapter 80

of the Acts of 2008, which made
Massachusetts the first state in the country
to impose automatic treble damages for
wage and hour law violations. What
remained unclear was whether the
Legislature intended for damages to apply
to cases that pre-dated the passage of the
bill.

Adams said judges across the state have
been split on the question ever since. For
example, he said, Superior Court Judges
Raymond J.Brassard and Leila R.Kern have
ruled opposite of Hinkle and Young.
“These are significant matters of law that

have some important philosophical
questions underlying them, and there is
clearly a problem with the implementation
and enforcement of them,” Adams said.
“There are a number of judges in
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Few feats are more professionally satisfying than
winning a case that others declared “unwinnable.”

But being able to break new legal ground may be
something lawyers treasure even more.

Boston’s Herbert L. Holtz tasted victory in both re-
spects in 2014.

In May, Holtz successfully defended Massachusetts
General Hospital and its parent company, Partners
HealthCare, in a seven-figure gender discrimination
suit brought by orthopedic surgeon Nina Shervin. The
doctor contended that hospital leadership had wrong-
fully placed her on probation during her residency and
later refused to offer her a full-time position because
she complained about bias.

A federal jury rejected Shervin’s discrimination and
retaliation claims after a six-week trial in which Holtz
argued that Shervin was a promising doctor who had
failed because of performance issues.

Jack Connors, former Partners HealthCare chair-
man of the board, recalls that people thought the case
could not be won.

“Not only did [Holtz] make our case, but he blew
some pretty impressive holes in their case,” Connors
says.

Holtz topped the Shervin win last August when he
convinced Superior Court Judge Jeffrey A. Locke to
recognize a new exception to the privacy restrictions
of the Health Insurance Portability and Accountability
Act. The exception allows health care providers to re-
spond publicly when a patient complains to the media
about the adequacy of the care he received.

Holtz notched that win in a high-profile battle be-
tween his client, Steward Health Care, and The Boston
Globe.

In looking back on the cases, Holtz emphasizes the
critical contributions of the teams of lawyers that
worked with him.

• • •

Q. What were your biggest challenges in the Shervin
case?

A. My biggest challenge was humanizing very fine
people who were otherwise made out [by the
plaintiff ’s counsel] to be the boogiemen. I had to
manage these individuals’ personal concerns and
risks. For example, they subpoenaed Jack Connors.
He was called onto the witness stand to provide
what the plaintiff believed were party admissions.
They weren’t; they were hearsay stuff, water-cooler
gossip. When you have someone like the chairman

of the board who’s called in for that
purpose, it is  a high-wire act for the
lawyer to both defend and protect
him and manage your way through
those shoals to the other side where
you are simply getting competent evi-
dence by first-hand witnesses.

Q. Does the Shervin case have any signifi-
cance beyond the resolution of the dis-
pute between the parties?

A. There was a macro import to the case.
Always overlaying the case was the
fact that these employment cases have
been ratcheted up to a bigger and big-
ger economic model. Recent cases that
have been successfully brought by
these particular plaintiffs’ lawyers
were all seven figures. There was a
huge sea change post-Shervin. The
tide needed to be turned. Shervin
turned it because an employer decid-
ed to stand its ground, withstood six
weeks of a federal trial, and got a jury
to come back and say, “There’s no
there there.”

Q. While Shervin was an employment dis-
crimination case and the Steward
Health Care case involved your client’s at-
tempt to view materials a Boston Globe re-
porter had gathered for a series on the
state’s mental health system, do you see any
similarities in the two actions?

A. Both cases were about fairness. In Shervin, you
wanted fair treatment for the chiefs at Mass. Gen-
eral, the chairman of the board of Partners
HealthCare, and all the doctors who are trying to
serve patients. In Steward Health Care, you had a
hospital system that treated a patient and the pa-
tient is selectively disclosing some medical infor-
mation [to a newspaper reporter] and withholding
other information. All you want is fairness.

Q. Did you realize when you took the Steward Health
Care case that you would need to craft new law?

A. I knew it was going to be tricky. I knew that I did not
want to bring a case with a whiff of prior restraint.
And I knew that HIPAA is a wickedly complicated
regulatory scheme. But I also knew that HIPAA is a
procedural regulation and that it does not create
privileges. That’s the big misconception about
HIPAA. There are exceptions to the overarching
[privacy] protections provided by it. I had a gut
feeling that there might be an exception I might be

able to exploit, but I had no
idea that there was no law
whatsoever on the proposi-
tion that I was urging the

court to support. In the end, it was perfectly sensi-
ble, and it goes to fairness. A patient should not be
able to use HIPAA as a sword.

Q. How do you answer critics who say the Steward
Health Care ruling will chill the willingness of pa-
tients to discuss their care with journalists?

A.What we’re really talking about in all these cases is
the safety of patients and the efficient delivery of
health care. In this case, we had a highly vulnerable
population, people suffering from all forms of men-
tal illness. To the contrary, if The Globe was allowed
to go forward on an incomplete record based on se-
lective disclosures slanted against the [state’s]
largest health care provider for mental illness,
where would the chill set in? The chill would set in
with those people who might otherwise not go to
Steward Health Care because they had seen an in-
complete, slanted, distorted recitation of what Stew-
ard does. Steward does good work. The Globe
should have wanted a complete record. Our inter-
ests were aligned. We wanted to comment.

— PAT MURPHY

• HERBERT L. HOLTZ •
Holtz & Reed
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Diane Bissonnette Moes ascribes 
to the idea that it is one thing to be a 
mentor and another to be a sponsor, 
a concept one of her own sponsors 
shared in what she calls “a really en-
lightening moment.” Lots of lawyers 
will sit down for a half hour, offer 
some advice to a young attorney and 
call themselves a mentor. 

“But a sponsor says, 
‘Come with me,’” she ex-
plains, taking the younger 
lawyer along on business 
meetings or to court, or 
making calls on their be-
half to get them involved 
in a civic association.

“It’s sticking your neck out for the 
people you believe in,” she says. 

Moes abides by that distinction in 
her own efforts to guide the next gen-
eration of lawyers, both at her own 
firm and during her eight years as an 
adjunct professor at her alma mater, 
Suffolk University Law School. Part 
of her desire to be a sponsor comes 
from her own experience going to 
law school after having spent sever-
al years in the health care industry 
— both as a lobbyist in Washington, 
D.C. and vice president of a hospi-
tal — and entering law practice as a 

first-year associate at age 36. 
“It was a very humbling experi-

ence,” Moes admits. 
When she entered the law, she 

stuck with what she knew best: health 
care. Today, she counsels health law 
clients ranging from hospitals to 
physician practices and provider net-
works to vendors. 

When not practicing, 
networking or sponsor-
ing, Moes gives back to her 
community. 

A member of the 
Boston Bar Associ-
ation Health Law 
Steering Com-

mittee and the leadership 
council of the Connors Cen-
ter for Women’s Health and 
Gender Biology, she formerly 
served on the board of UMa-
ss Memorial Health Care, the 
Health Alliance Hospital and 
the University of Massachu-
setts Board of Trustees. She 
recently joined the board of 
Community Servings, an orga-
nization that prepares and deliv-
ers more than 9,000 meals each 
week to individuals homebound 
with serious illnesses. MLW

Diane Bissonnette Moes
Partner, Donoghue, Barrett & Singal, Boston  |  Suffolk University Law School
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A partner at Strang Scott Giroux 
since 2021, David Travers has built his 
career in construction law and com-
mercial dispute resolution. Since 2006, 
his practice has focused almost exclu-
sively on construction and develop-
ment, allowing him to address both the 
project-facing and business issues that 
companies encounter in the course of 
establishing their projects. 

Travers’ representations tend to fo-
cus on risk-avoidance through an intri-
cate and complex contracting process, 
as well as compliance and claim resolu-
tion work. When planning and nego-
tiation are not enough, he represents 
clients through additional phases and 
forms of dispute resolution, including 
bid protests, mediations, arbitrations 
and trials. 

Travers has represented parties at 
all tiers of the construction industry, 
developing broad experience in a field 
that involves material suppliers, sub-
contractors, general contractors, con-
struction managers, developers and 
owners. He’s also dealt with clients out-
side of the industry, including a diverse 
array of entities such as distributors, 
manufacturers, restaurant owners, 
condominium associations, commer-
cial landlords, tenants and a variety of 
business owners.

He emphasizes the importance of 
“right-sizing” the litigation process to 
meet a client’s strategic goals. 

A graduate of the University of Wis-
consin, Madison, Travers earned his 
law degree from Suffolk University 
Law School. 

Travers’ publications include “Bro-
ken Promises: Prosecuting Claims 
Against Architects Arising from Prom-
ises to Pay for Additional Work” and 
“Claims for Lost Profits Given New 
Life in Termination Context,” both of 
which appeared in the Construction 
Industry of Massachusetts Construc-
tion Journal. He also wrote “You Have 
to Fight for Your Right to Work: The 
U.S. – Chile Free Trade Agreement and 
Global Labor Standards” for the Suf-
folk Transnational Law Review. MLW

DAVID TRAVERS

Partner, Strang Scott Giroux
Boston

A veteran litigator, advocate and business 
advisor serving companies throughout New 
England, Michael P. Sams is a renowned trial 
lawyer and risk manager in the construction 
law arena. He has represented numerous 
parties in the industry including contrac-
tors, owners, architects, engineers, subcon-
tractors, suppliers and manufacturers. 

Sams deals with both public and private 
projects, handling everything from con-
tract dra� ing and negotiation to payment 
claims to change order and delay disputes. 
His work also covers insurance coverage 
issues, bond matters, defect litigation and 
mechanic’s liens. He also conducts general 
business litigation such as landlord-tenant 
disputes, employment issues and personal 
injury matters. 

Sams has published articles on a wide 
range of issues including independent con-
tractors and the perils of misclassi� cation, 
reservation of rights letters and how to get 
tenants out of a strict 25-year commercial 

lease. He also has extensive experience ap-
pearing before ADR services and state and 
federal agencies. 

His representative matters list includes 
Barr Inc. v. Town of Holliston (2012), 
Fordyce v. Town of Hanover (2010), Na-
tional Lumber Company v. Blackwood De-
velopment Corp. (2014) and Aquacultural 
Research Corp. v. Old King’s Highway Reg’l 
Historic Comm’n (2014). MLW

Co-founder, Kenney & Sams
Boston

MICHAEL P. SAMS

With more than 40 years of experience in 
business, construction, real estate and em-
ployment law, James L. Rudolph has estab-
lished himself as a pillar in the arena and a 
valued source of practical legal and business 
advice. 

Rudolph’s work with construction-related 
enterprises includes general contractors, sub-
contractors, material suppliers, architects and 
engineers. He served two terms as president of 
Associated Builders and Contractors and has 
been ABC’s general counsel for over 20 years.

Rudolph specializes in handling business 
transactions, including asset and stock pur-
chase agreements, buy/sell agreements, sever-
ance, noncompete and non-solicitation agree-
ments. He is also an active real estate attorney 
and investor who has served as a corporator, 
trustee and director of several Boston-area 
banks, bringing him experience in everything 
from lender liability claims to creditor and 
debtor rights matters. 

Rudolph has represented hotels, restau-

rants, auto dealerships and retail outlets, 
among others. His work with condo and 
homeowners associations includes dra� ing 
bylaws, preparing master deeds and trusts, 
and counseling on special assessments and 
capital projects. Rudolph has also settled dis-
putes for condo owners pertaining to fees, 
dues and rent, as well as dealing with warranty 
claims and providing advice on disputes aris-
ing with associations and neighbors. MLW

JAMES L. RUDOLPH

Founder, Rudolph Friedmann
Boston

Achievements and professional activities
Member and former chairman, Associated Builders and Contractors; fellow, Construction Lawyers Society of 
America; member, Trial Law Institute and Diversity Law Institute; board member, Massachusetts Restaurant 
Association; 2021 Go To Business Lawyer, Massachusetts Lawyers Weekly; member and former chairman, 
Swampscott Zoning Board of Appeal; member, Marblehead Zoning Board of Appeal; 2021 Distinguished 
Leadership Award, North Shore Chamber of Commerce; 2016 Non Sibi Sed Aliis Award for Community 
Service, The Governors Academy; 2009 Bennett I. Solomon Community Leadership Award, Cohen Hillel 
Academy; JRC Recognition Award, Jewish Rehabilitation Center for Aged of the North Shore; 1999 David 
Ben-Gurion Leadership Award, State of Israel; 1996 Community Leadership Award and 1990 Chairman’s 
Award, Anti-Defamation League; advisory board member, Massachusetts Commission Against Discrimina-
tion; former selectman, Town of Swampscott; former president, Camp Kingswood

Achievements and professional activities

Recipient, 2014 “Excellence in the Law” Award, Massachusetts Lawyers Weekly

Achievements and professional activities
Member, board of directors, Steel Fabricators of New England; president, Massachusetts Continuing Legal 
Education; member, ConsensusDocs Master Subcontract Agreement Drafting Committee; former president, 
Massachusetts Defense Lawyers Association; member, membership committee, Massachusetts Building 
Congress; former chair, construction law committee, Defense Research Institute; former co-chair, con-
struction law, education and public service committees, Boston Bar Association; former general counsel, 
Gould Construction Institute; former president, Boston Inn of Courts; former member, executive committee, 
Eastern Massachusetts Chapter of the National Association of the Remodeling Industry; former member, 
board of directors, Construction Financial Managers Association; former president, Northeastern University 
School of Law Alumni Association; co-chair, Massachusetts Alumni Chapter, University of Rhode Island; fel-
low, Construction Lawyers Society of America
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David E. Wilson has practiced exclusively 
in the �eld of construction law for nearly four 
decades, representing hundreds of subcon-
tractors and suppliers, general contractors, 
construction managers, sureties, designers 
and owners on a wide range of both public 
and private projects.

His cases have involved the building of 
schools, �re and police stations, courthouses, 
tunnels, roads and bridges, and hospitals and 
medical buildings. From o�ce facilities and 
retail centers to restaurants and nightclubs, 
he’s assisted clients with preparation, review 
and negotiation of thousands of construction 
documents, covering everything from lien 
waivers to joint venture agreements. 

Wilson has also played a signi�cant role 
in dra�ing some of the most consequential 
legislation governing construction law in the 
state, including the Mechanic’s Lien Law, the 
Prompt Pay Act and the Retainage Act. His 
published works include material addressing 
that important legislation. 

Wilson has lectured and participated in nu-

merous classes and seminars on construction 
law and has an extensive list of pro bono proj-
ects to his credit, including the preparation of 
contracts for post-earthquake construction in 
Haiti and negotiations with the government 
of Rwanda for the direct purchase of medical 
supplies for a U.S.-based project to develop 
cardiac surgery in the country.

Wilson’s charitable activities include his 
presidency at Team Heart Inc. and his direc-
torship of �e Circuit �eatre Company, as 
well as his annual participation in the Pan 
Mass Challenge. MLW

DAVID E. WILSON

Over more than a quarter-century, Wen-
dy K. Venoit has built a nearly unparalleled 
reputation on “mega project” disputes with 
more than $1 billion in controversy. O�en 
engaged in the earliest stages of complex, 
multi-year projects in renewable energy, oil 
and gas, power, infrastructure and transpor-
tation, she advises on bidding and contract 
negotiation, construction execution and 
claims resolution, while also serving as lead 
trial counsel for later litigation or arbitration. 

Venoit was the youngest ever inductee to 
the American College of Construction Law-
yers. Her recent victories include a $248 mil-
lion ICDR arbitration decision on behalf of 
Iberdrola Energy Projects, Inc. proving that a 
contract was wrongfully terminated. 

She is ongoing project counsel to a joint 
venture leading construction of the $1.3 bil-
lion Green Line Extension Project with con-
struction completion set for this year and she 
is acting project counsel on the �rst commer-
cial-scale o�shore wind project to be built in 
the United States.

In addition to dozens of other meetings, 

events and webinars, Venoit gave formal pre-
sentations at industry-wide conferences in 
2022, including two panels of the 36th An-
nual Construction Super Conference and the 
ABA Forum on Construction Law Midwin-
ter Meeting in Puerto Rico.

She is the executive editor of “Internation-
al Construction Law”, a guide for cross-bor-
der transactions and legal disputes, and is 
currently editing a new design build and 
contracting handbook for the ABA. MLW

Member, Cozen O’Connor 
Boston 

Partner, Corwin & Corwin 
Woburn

WENDY K. VENOIT

Achievements and professional activities
Certi�ed mediator, Real Estate Bar Association Panel of Neutrals; general co-counsel, Associated Subcon-
tractors of Massachusetts; founder and former co-chair, Boston Bar Association Committee on Construction 
Law; former co-chair, Boston Bar Association Real Estate Section; former co-chair, Boston Bar Association 
Education Committee

Achievements and professional activities
Inductee and 2023 meeting program chair, American College of Construction Lawyers; chair, American Bar 
Association Forum on Construction Law; arbitrator, AAA National Panel of Construction Arbitrators; 2021 
Lawyer of the Year, Massachusetts Lawyers Weekly; former partner, Hinckley Allen; former vice president, 
general counsel and corporate secretary, Su�olk Construction Company, Inc.; founder, Connecticut Chapter, 
Professional Women in Construction; board member, Women in Construction; adjunct professor, Went-
worth Institute of Technology; member, National Board Development Committee, Girl Scouts of America; 
co-chair, Boston Chapter of Chartered Institute of Arbitrators; North American branch board member, Char-
tered Institute of Arbitrators
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Congratulations
Adam Ponte, on your 
recognition as “Go To 
Construction Lawyer”!

Congratulations
Adam Ponte, on your 
recognition as “Go To 
Construction Lawyer”!
In his construction practice, Mr. Ponte 
negotiates both commercial and residential 
construction agreements and litigates on behalf 
of developers, owners, and contractors. He 
counsels clients on numerous construction 
contracts, including those provided by the 
American Institute of Architects (AIA), 
Design-Build Institute of America (DBIA) 
and ConsensusDocs. Mr. Ponte also handles 
licensing, zoning, and permit matters, including 
applications before the Massachusetts 
Alcoholic Beverages Control Commission.




