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U.S. Supreme Court Approves Use of Class Action Waivers in
Arbitration Agreements

By Salvatore G. Gangemi and Madiha M. Malik | May 23,2018

On Monday, in a 5-4 majority decision in £pic Systems Corp. v. Lewis, No. 16-285, the US.
Supreme Court found class action waivers in arbitration agreements to be valid and
enforceable, settling a long-standing split among federal courts of appeals.

By way of background, the Supreme Court years ago allowed employers to use arbitration
clauses as a way to resolve employment disputes outside of court by requiring employees
to agree to arbitration as a condition of employment. In recent years, employers have in-
cluded class action waivers in such arbitration agreements. These waivers prevent employ- “Employers should
ees from joining a class or collective action lawsuit/arbitration against their employer.

consider including class
Prior to the Supreme Court’s decision, federal courts of appeals were divided on the legality - - - -
of such class action waivers. Though the Federal Arbitration Act (FAA) deems arbitration adl.on Yvalvers intheir
agreements enforceable as written, in 2013 the National Labor Relations Board (NLRB) arbitration agreements!
ruled that class action waivers in employment arbitration agreements violated the Nation-
al Labor Relations Act (NLRA). The NLRA prohibits infringement of employees'rights to
engage in ‘concerted activity”for a common cause. Until relatively recently, the NLRA was

not considered to affect processes like class actions, arbitration or litigation.

As previously discussed, over the years the Department of Justice and courts of appeal
have grappled with the validity of class action waivers in arbitration agreements. A
majority of courts, including the Second Circuit Court of Appeals, have upheld class action
waivers, determining that they did not violate the NLRA.

For employers in New York, Connecticut, and Vermont, the Supreme Court’s decision af-
firms the existing Second Circuit precedent. For employers with operations in jurisdictions
across the country, the Supreme Court has provided a measure of clarity, ensuring that
class action waivers are legal and can be enforced.
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their counsel to implement arbitration agreements with class action waivers.
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With more than 100 attoreys in six offices throughout Connecticut, Massachusetts and New York, Murtha Cullina LLP offers MU RT H A
afull range of legal services to meet the local, regional and national needs of our clients. Our practice encompasses litigation,
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